THE 
JOURNAL OF BUSINESS 


of the University of Chicago 





Votume III JULY 1930 NuMBER 3 





THE WHITE HOUSE CONFERENCES 

E CAN never measure precisely the effect of such 

measures as President Hoover took in November, 

1929, to reduce the depth and extent of the decline in 
business and employment. There is general agreement that the 
move which he made was extraordinary. Enemies as well as 
friends have praised the president for acting promptly. And to 
the groups of business men, bankers, labor leaders, and farmers 
who were called into conference at the White House, as well as to 
the general public, the importance of the decisions there made 
was obvious. 

These men came to Washington to report to the president on 
the plans of their various industries and callings. One of the 
first things which they did was to agree in principle to maintain 
the level of wages and to perpetuate industrial peace. In earlier 
periods of depression wage cuts had been general; labor troubles, 
too, had characterized such periods; and these together had de- 
layed economic recovery. At the White House conferences the 
labor leaders agreed not to press their demands and the employ- 
ers agreed not to reduce wages. 

There was nothing legally binding in such an understanding, 
but it was an accurate reflection of the desires and intentions of 
those brought into consultation at Washington. Business in the 
United States is a vast aggregation of large, medium, and small 
units, and no one has authority to pledge the rank and file of la- 
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bor or the rank and file of industrial managers. If they follow the 
suggestions of those ordinarily recognized as their spokesmen, 
they do so voluntarily because they believe such suggestions are 
wise and good. The latest figures which I can secure from the 
Department of Labor show that there has been, as one might ex- 
pect, some wage-cutting and some labor trouble. But the amount 
involved is small. 

Turning to the plans of the various industrial groups repre- 
sented in the White House conferences, it is still too early to make 
a check-up of promises and performance, but the best informa- 
tion available in June indicates that large American industries 
continue to carry out the construction programs which were fore- 
cast last winter. 

When we turn to the government’s part of the program, we can 
point to substantial achievements in the stimulation of public- 
works activities. When the industrial leaders of the country 
promised the president that they would carry on their programs 
of construction, maintenance, and repairs, the president, on be- 
half of the government, promised to accelerate the program of 
federal public works and arranged, in concert with the governors 
of the forty-eight states, to advance all prudent public-works 
projects in their jurisdictions. On December 3, at the presi- 
dent’s request, I set up in the Department of Commerce a new 
Division of Public Construction, directed by Dr. John M. Gries. 
This has done excellent work in acting as a clearing-house for 
information. As long ago as July, 1929, I provided, in concert 
with the Committee on Recent Economic Changes of the Presi- 
dent’s Conference on Unemployment, for an extended study of 
the planning and control of public works and their relation to 
more stable business and the reduction of unemployment. The 
results of this study were published on June 25. 

The Committee on Recent Economic Changes has pointed out 
that our real problem is the development of a technique of eco- 
nomic balance. Public works, of course, are only one device. 
They are no antidote for a business spree. Self-control must come 
first from within industry and finance. 




















THE WHITE HOUSE CONFERENCES 


Few things, taking a long view, are more significant than that 


the president should call together promptly groups representa- 
tive of our great national economic activities, that these repre- 
sentatives should announce their plans for many months ahead, 
and, finally, that the programs should be carried out with the 
degree of consistency which already is evident. 


RosBeErT P. LAMONT 








FACING THE LARGER PROBLEMS OF 
BUSINESS MANAGEMENT 


IFFICULT as it is to appraise the results of the effort to 
stabilize business, called forth to stay the threat of pan- 
ic in the wake of the collapse of security values on the 

stock market last year, the fact that it was made is of no small 
significance. It marks an end of the fatalism with which industry 
and commerce have been in the habit of contemplating the pe- 
riodic fluctuations embraced in the business cycle. At the same 
time it signalizes the attainment of that degree of cohesion in 
national business organization which makes such an attempt 
feasible. 

It is doubtful that business would have regarded so formidable 
an undertaking as practicable a decade or two ago. It still bowed 
unquestioningly before the fetishes set up by some of the older 
economists who invested certain sequences of cause and effect 
with the sanctity of inexorable economic law—not because they 
could not be controlled but because they were not understood. 
The typical business man did not look to distant horizons. He 
was concerned, for the most part, with one operation in the con- 
tinuing process of manufacturing, distribution, or financing, one 
link in the long chain of economic processes by which materials 
are taken from the storehouses of nature and by conversion and 
combination adapted to human uses and brought within the 
reach of those who wanted them. He did not, as a rule, look far 
enough either forward or backward to anticipate approaching 
interruptions in the flow of the stream of commodities to which 
he contributed—the alternating drouth and deluge which con- 
stitute the business cycle. 

The analytical scrutiny to which these disturbing fluctuations 
have been subjected by the economists, especially in the last ten 
years, has done much to shake the faith of business in the inev- 
itability of their recurrence. We have begun to doubt that varia- 
tions in demand and supply are of mysterious origin, accepting 
them, rather, as the results of our own lack of foresight. The con- 


272 











LARGER PROBLEMS OF BUSINESS MANAGEMENT 273 


viction is taking root that many of the difficulties with which in- 
dustry is confronted are due to the fact, not that it is making too 
many things, but that it is making too many of the things that are 
not wanted at the moment or cannot be bought by those who want 
them. It would be a tragic confession of failure to admit that we 
had not achieved our economic aims because we had not mastered 
the secrets of production but because we had mastered them too 
well. 

This change of faith has been preceded by a much more tan- 
gible change in the structure of business itself. The small busi- 
ness unit that is operated regardless of other business units is 
passing out of the national economic picture. This is the day of 
the trade association and of concerted effort in local chambers of 
commerce. In many lines by the development of corporate en- 
terprise, on the one hand, and the growth of co-operative enter- 
prise, on the other, the unit of business activity is being cast in a 
much larger mold. By this I do not mean that the independent 
will cease to exist. The need of the small unit, especially in the 
field of distribution, under individual management and flexible 
enough to respond readily to shifting consumer demand, was nev- 
er greater than now, but these must fit into the larger industrial 
and commercial pattern which is being drawn by management on 
a constantly widening scale. To give full play to individual ini- 
tiative without sacrificing the advantage that comes of large- 
scale effort, which may be accepted as a tenet of American busi- 
ness philosophy, calls for careful and continuous adjustment. 

Regardless of the size of the operating unit management is, 
from an economic viewpoint, constantly pushing outward the 
frontiers of business. It deals not merely with the production and 
sale of commodities at a profit but goes far back to scientific re- 
search, which brings new materials to the factory door, and as 
far forward to the analysis and maintenance of consumer de- 
mand. Whether the individual business has to do with one step in 
this lengthening process or, as in the case of the larger corpora- 
tions, with all of them, the sequence cannot be ignored. Even- 
tually those who stray from this economic course fall by the way- 
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side and their passing is recorded in the growing list of business 
failures, one of the most prolific sources of economic waste. 

In this lengthening business perspective the investor, laborer, 
and consumer appear as partners in a single enterprise, not as 
warring elements. Production, distribution, and consumption 
march with even pace. The manufacturer no longer produces 
goods with the vague hope that they will be wanted. Neither does 
the merchant stock his shelves with the equally vague hope that 
consumers will buy them. The manufacturer is giving as much 
attention to consumption as to the reduction of factory costs, and 
the merchant is discovering that the measure of his success is 
oftentimes determined by conditions of production, on the one 
hand, and conditions of consumption, on the other, Manage- 
ment has lifted economic enterprise out of the isolated groove in 
which it formerly moved and made it a part of the larger under- 
taking which is beginning to appear with greater clarity of out- 
line—the advancement of living standards. Perhaps we shall in 
time come to regard this change as quite as significant and far- 
reaching as the earlier Industrial Revolution. The one had to do 
only with the development of the facilities for production. The 
other is an attempt to make the most effective use of these facili- 
ties, to answer the recurring question whether the machine shall 
be our master or our servant. 

When the long-standing bull market came abruptly to an end 
and security values began their precipitous decline, the broaden- 
ing of the business outlook was well under way and the business 
structure had undergone changes which enabled it to withstand 
the shock. Industry had lost much of its parochialism. The indi- 
vidual manufacturer had learned that many of the problems that 
confronted him confronted his competitors as well and that if 
they were to be solved at all they had to be solved by common 
effort. Business was slowly evolving, at least in practice, an eco- 
nomic charter that marked as definite an advance as that repre- 
sented by the Constitution, in the political field, in comparison 
with the loosely drawn Articles of Confederation. 

This process—the closer knitting together of the business fab- 
ric—had gone forward in a variety of ways: in the amalgama- 
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tion or merger of corporations, in the establishment of chains and 
groups, especially in the field of distribution and finance; in the 
setting-up of co-operatives and in the consolidation of industrial 
interests in trade associations. When President Hoover took the 
initiative in summoning business to the task of warding off the 
threat of panic, he called upon forces that were already partly 
marshaled, not an unorganized host of industrial recruits. The 
leaders whom he consulted were not merely individuals who had 
attained conspicuous place by reason of their own efforts but men 
who could, with a certain measure of assurance, speak for the 
rank and file in the particular fields of business activity in which 
they were engaged. The railroads, public utilities, the automo- 
bile, and many other industries were organized to act as units. 

President Hoover cited the three factors to be considered in 
the preservation of business stability. The first of these, the 
mobilization of credit, was already adequately dealt with by the 
Federal Reserve Board. The second, the maintenance of wages, 
had been also very generally recognized by business which had 
learned the lesson that consumption was necessary to the con- 
tinuation of production. The third line of action the President 
suggested was “to undertake through voluntary organization the 
continuity and expansion of the construction and maintenance 
work of the country, so as to take up any slack in employment 
which arises in other directions.” To carry this suggestion into 
practice the Chamber of Commerce of the United States called 
together the National Business Survey Conference, which au- 
thorized the setting-up of the necessary mechanism for the cen- 
tralization and direction of this first effort in business stabiliza- 
tion. 

Two committees were selected—one, a small executive com- 
mittee of twenty-one men whose interests had given them a broad 
business outlook; the other, a general committee of 170 men 
each of whom represented an organized industry. 

The two obvious and immediate problems to be dealt with 
were the maintenance of employment, which, from an economic 
viewpoint, was necessary to the maintenance of purchasing pow- 
er, and the circulation of accurate information concerning busi- 
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ness conditions to offset the equally disastrous effects of unre- 
strained optimism and undue pessimism. 

To continue production by adding to the stocks of consumable 
commodities would manifestly have aggravated, rather than 
cured, the ailment—the lack of balance between producing and 
consuming capacity. The immediate problem was to alter the 
course of industry without reducing its speed. The suggested 
method was to center activity upon construction. 

By this means consumption would be stimulated or at least 
maintained while production marked time. The federal, state, 
and municipal governments undertook to expedite public build- 
ing projects. Through the Conference private industry was urged 
to carry forward construction and improvement programs, main- 
tenance, and repair-work. The notable increase in building con- 
tracts may be attributed in large degree to this deliberate effort, 
and it may be said to the credit of industry that it co-operated in 
full measure in this momentous enterprise. 

Too little emphasis has probably been laid on the second phase 
of the problem which arises in the wake of every major industrial 
disturbance. After the market collapse the air was filled with 
extraordinary rumors of disaster. Had they gone unchallenged 
they might eventually have brought about the panic of which 
they were only the imaginative forebodings. It was apparent 
that the mainstay of public confidence would be an accurate re- 
port of conditions in the various lines of industry and trade. To 
that end members of the larger committee of the Conference were 
asked for information—not only the facts relating to their trades 
but their interpretations of these facts. Some of the associations 
were already equipped to supply this information promptly. 
Others went to unusual effort to collect it. But a number of in- 
dustries had only meager statistical knowledge of production, 
stocks, and sales to indicate the trend in the lines of activity in 
which they were engaged. 

But the experience gained in this attempt has been of great 
value. It has disclosed the need of comprehensive periodic re- 
ports which will indicate the condition and trend of business, a 
complete and detailed picture of national economic progress. 
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These should be made by the industries and should consist not 
merely of statistics but statistics supplemented by the judgment 
of those qualified by experience to interpret them. A large 
amount of information of this character is already available, but 
facilities for co-ordinating it and fitting it to a mosaic drawn on 
a national scale are lacking. This is the starting-point, not only in 
dealing with emergencies such as that caused by the stock-mar- 
ket collapse, but in a continuing attempt to maintain the business 
equilibrium. 

In the course of time the effectiveness of this first effort at 
business stabilization will probably be revealed more clearly. It 
would be unfortunate, however, to measure its significance by so 
limited a test. If business has attained the degree of organiza- 
tion that makes possible the unification of effort in so large an 
enterprise as the warding-off of a panic, it is inconceivable that 
the same effort shall not be exerted in maintaining conditions 
which would make panics impossible. If, in other words, business 
can lift itself out of the slough of depression, there is no reason 
why, by the exercise of the same foresight and wisdom, it cannot 
keep to higher ground. 

Management is forging a new philosophy as it is altering the 
national economic structure. It is lifting business out of the nar- 
row environment of manufacturing or buying or selling and open- 
ing to it a wider vista and directing its purpose to farther ends. 
Business is learning that the measure of its own advancement is 
the common pace, that advantage is not to be weighed in terms of 
destroyed competitors, meager wages, and exploited consumers 
but in terms of efficiency, of economic achievement, and that 
production, distribution, and consumption go forward together 
or not at all. Consumption is not a pot of gold at the end of the 
rainbow but the source of the energy from which business derives 
its strength and a source which must be replenished by industry 
itself. 

Within restricted limits much has been accomplished in the 
way of balancing the factors which regulate industrial progress. 
By research and market analysis consumption is estimated and 
production is timed to meet it. In this way the alternating pe- 
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riods of feverish activity and idleness are eliminated and employ- 
ment is kept at a fairly even level. But in few industries are look- 
outs posted to observe the rise and fall of those larger economic 
tides which constitute the business cycle. Individual industries 
are learning through their trade associations to keep their own 
households in order, but are unable to regulate or even ascertain 
the extent of economic turmoil in the neighborhood by which 
their own peace is disturbed. Security is not assured by minding 
one’s own business. 

If it is to be brought about at all, it must be brought about by 
common effort directed to this single purpose. This, I am inclined 
to believe, is the most formidable task now confronting business. 
Individual achievement has worked wonders in American indus- 
try, supplying initiative which has brought together science, in- 
vention, and all of the manifold activities which are now applied 
to the production and distribution of goods. It has yoked togeth- 
er investment, labor, and consumption and is gradually identify- 
ing industry, not by the commodities it produces, but by the 
economic function it performs. Railroad companies supply bulk 
transportation. Public utilities supply power. Lumber com- 
panies contribute to construction. The retailer is coming to be 
distinguished rather by the type of service he renders than the 
kinds of goods he sells. 

We are slowly evolving a larger economic pattern in which in- 
dividual industries are appearing as details, not as self-sufficient 
enterprises. As yet it is indistinct but the grouping of industries 
is discernible. During the last year representatives of more 
than a score of associations of machinery manufacturers met to 
consider common problems. As an offshoot of the National Busi- 
ness Survey Conference the National Building Survey Confer- 
ence was organized to develop construction facilities. In many 
instances professional groups—architects, engineers, and others 
—join forces with those who supply materials. From this point 
it would seem but a step further to regulation, co-ordination, and 
control of activities to the end that the national economic mech- 
anism may be operated smoothly and without interruption. 

Ju ius H. BARNES 
WasuincrTon, D.C. 





INVESTMENT TRUSTS' 

ITHIN the last five years there has come into popular 

use a new term in American finance which was rarely 

encountered in pre-war days even on the lips of bank- 
ers and scholars. This term, made up of the two words “invest- 
ment” and “trust,” takes on a significance distinct from that of 
either element composing it, and the institution to which it re- 
fers has a background, purpose, and character all its own. To an 
analytical mind, the “investment trust,” regardless of many con- 
trasted types, is a fairly well-defined entity, having its limited and 
appropriate functions in the financial organization of society. To 
casual observers in the United States, the “investment trust” 
must have appeared, during this last half-decade of its rapid ex- 
pansion, a financial behemoth, which has grown in an incredibly 
short time from a puny suckling to a colossus in whose vast arms 
is being concentrated an ever growing power over American busi- 
ness. 

PRECEDENTS OUTMODED 
Those few students of international finance who in early post- 
war days turned their thoughts to the long-established British 
investment trust companies, believing that in due course com- 
parable means would of necessity be developed in this country 
for co-operative investment of capital, must often have felt like 
exclaiming with Cassius: 
Upon what meat doth this our Caesar feed, 
That he is grown so great. 
For they have found their réle changed within a very few years 
from trail-blazers to modest participants, or only anxious ob- 
servers of developments in American finance far transcending 
historical precedents or accepted principles in the investment 
trust business, and yet identified with it in the public mind. 
‘The material in this paper was presented in an address by Mr. Robinson be- 

fore the School of Commerce and Administration of the University of Chicago on 


june 19, 1930. 
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SOME CONFLICTS OF OPINION 


Any reader of financial news during the last twelve months 
must have felt at times like a dizzy player of “blind man’s buff” 
in seeking out any consistently intelligent opinions upon the 
funds, trusts, and companies making up our so-called “invest- 
ment trusts.” These have been acclaimed as the poor man’s sal- 
vation from the quicksands of Wall Street, and damned as the 
tool of cunning financial interests. They have been hailed as 
harbingers of democracy in wider stock ownership, and pilloried 
as instruments of corporate concentration through clever devices 
of stock-voting control. They have been praised as astute inves- 
tors, and excoriated as betrayers of the public trust. They have 
been credited with mitigating the effects and softening the blow 
of last fall’s stock débacle, and they have been cited before the 
bar of public opinion as principally responsible for the sudden- 
ness and force of that day of reckoning. They are market stabil- 
izers to some, and to others they are a cause of accentuated price 
swings. 

HOW THESE AROSE 


It is of course only natural that such divided opinions should 
be freely expressed, in view of the events of the last ten months. 
Prior to what has been euphemistically called “the late unpleas- 
antness in Wall Street,” the term “investment trust” was one to 
conjure with. A strange company of bedfellows had been tucked 
in under this blanket phrase, which was so loosely knit in popular 
usage that it could be stretched to almost any proportions. Hence 


”? 


comes the result that most compilations of “investment trust 
issues, Since the term became popular in the United States, are 
of little value in themselves, including as they do in earlier years 
a more restricted group of financial institutions, and broadening 
out in 1929 to embrace almost any corporation which invested 
largely in stocks of other corporations, regardless of purpose, 
method, or results. When, therefore, the new historic days of 
October 24, 28, 29 and November 13 left in their wake the cold 
gray dawn of reckoning, what more natural than that the un- 
precedented expansion of holding, investment, finance, and trad- 
ing companies in earlier months, loosely termed “investment 
trusts,” should have made a target for public criticism of any 
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institution rightly or wrongly going by such a name. The tem- 
porary swing of the pendulum from one extreme to the ocher is 
well illustrated in the anomalous situation during recent months, 
in which shares of several investment companies enjoying spon- 
sorship of a high order are selling at substantially less than actual 
liquidation values. 


CIRCUMSTANCES THAT PERVERT PROPER UNDERSTANDING 


However, the many conflicting opinions expressed upon the 
subject of “investment trusts” are not due primarily to financial 
conditions of recent months. They are the results of the following 
circumstances which have made very difficult a true understand- 
ing of the facts, and which have given many observers as one- 
sided a view as that of the several blind men sampling the ele- 
phant in the old legend. These circumstances are a faulty 
terminology, a lack of historical perspective, and a tendency to 
create generalizations out of specific instances. Within the limits 
of a single address it would be impracticable to attempt much 
detailed exposition, but I hope it will be possible to establish a 
few beacon lights. 

FAULTY TERMINOLOGY 


You will recall the remark made by a witty historian that the 
“Holy Roman Empire” was neither “holy,” nor “Roman,” nor 
an “empire.” As regards some companies which have been in- 
cluded in the category of “investment trusts,” it may be said 
that they are neither primarily concerned with sound investment, 
nor operated in a manner worthy of the word “trust.” In cur- 
rent American usage it is also clear that the sins of omission are 
as great as the sins of commission, because there is often ex- 
cluded from this category of financial institutions an important, 
useful, and rapidly expanding type of investment trust in the 
strictest sense of that term. 

I refer to the fact that holding companies in the public utility, 
bank, railroad, and other fields, that finance companies engaged 
in development or reconstruction usually of small or closely held 
businesses, and that trading companies plying their energies 
toward quick market profits regardless of accepted principles of 
investment or diversification have been all too frequently lumped 
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together as “investment trusts,” while at the same time this oth- 
erwise “indiscriminate and all-devouring orifice” of a term is 
not made to cover the uniform trust and incorporated funds now 
being established by leading banks and trust companies purely 
for the purpose of performing the true investment trust func- 


tions. 
WHAT IS CORRECT USAGE? 


For what is an “investment trust” except a means of co-oper- 
ative investment whereby many participants may enjoy the ad- 
vantages of careful selection and wide distribution of risk? 
Such means may take the form of corporations wholly concerned 
with diversified investments—as in the Scottish and English 
homeland of investment trusts. Or technical trust forms may also 
be employed, as in this country, where we find Massachusetts 
trusts, uniform trust funds in various banks, and trusts estab- 
lished under indenture agreements with trust companies acting 
in a trustee capacity. The point of greatest importance is not the 
legal form involved. It is the singleness of purpose in ferreting 
out investment values regardless of any other considerations and 
in diversifying these values so that the advantages of co-oper- 
ative effort may accrue to any participant regardless of the size 
of his holding. Only when such objectives alone are sought does 
the phrase “investment trust” have any validity whatever, es- 
pecially in view of the flexible corporate form which has been so 
generally utilized toward this end, both here and abroad. 


SOME POPULAR NOTIONS OF “TRUSTS” 

The strange perversions in the use of the word “trust” in 
American parlance are a good illustration of the wide hiatus be- 
tween popular terminology and correct usage. It will be recalled 
that the first form of the Standard Oil combination, which came 
to public attention in the early eighties, was a “trust,” consisting 
of the elder Rockefeller and his immediate associates who issued 
non-voting trustee certificates in exchange for shares in the hith- 
erto competing refineries. Other early industrial combinations 
were built upon the same principle. Hence came the terms 
“trust,” and “trust busting,” which have since been applied to 
big business bordering upon monopoly, despite the fact that 
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New Jersey and other so-called “charter-bartering”’ states ren- 
dered feasible the use of the holding corporation device in the 
sugar, oil, and other industries after court decrees had made the 
“trust” form vulnerable where the objects pursued thereunder 
were in violation of the Sherman Act. In other words, much was 
said in 1911, after the unfavorable Supreme Court decisions of 
that year, about the “breaking-up” of the “tobacco” and “oil 
trusts,” which were in reality not trusts at all in a technical sense 
of the term, but holding corporations enjoying the then salubri- 
ous climate of the above-mentioned state, and known respec- 
tively as the American Tobacco Company and the Standard Oil 
Company of New Jersey. 

Now by quite a different route it would appear that popular 
usage once more desires to attach the term “trust’’ to huge hold- 
ing and investment companies having as a principal object the 
concentration of control, or the reorganization or development 
of business enterprises. “Trust” in this sense, however, is short 
for “investment trust,” and in view of the enthusiasm with 
which this newest addition to the brotherhood of financial insti- 
tutions has been received, it is understandable that bank holding 
companies, like the Marine Midland Corporation; railroad hold- 
ing companies like the Pennroad; finance, investment, trading, 
and holding companies like the Goldman Sachs Trading Cor- 
poration and the Transamerica Corporation; development and 
industrial concentration companies like Continental Shares, 
Inc.; and public utility holding companies like the United Cor- 
poration should on occasion be referred to, not by their sponsors, 
but by journalists and casual observers, as “investment trusts,” 
or merely “trusts” for short. 


PERSPECTIVE NEEDED 


To gain a proper historical perspective, however, we must 
firmly put behind us any thought that companies like the above- 
mentioned and scores of similar ones are in the direct line of 
American investment trust development, or should be attributed 
to the growth of agencies of co-operative investment in our coun- 
try since the war. On the contrary these and many other corpo- 
rate devices for utilizing the funds of thousands of investors in 
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creating gigantic business units, for accomplishing economies 
and building up profits through combination, or for concentrat- 
ing control as divorced from ownership, on the one hand, or tech- 
nical management, on the other, are an outgrowth of modern 
industrial capitalism, and only a carrying-forward of the pre-war 
trek toward the investment banker’s supremacy. There is, for 
instance, no more reason for calling a bank holding company 
controlling an extensive chain banking system an “investment 
trust” than for using this same appellation when referring to the 
industrial or public utility holding companies so familiar in the 
United States since the days of great corporate expansion begin- 
ning, roughly, with the turn of this century. 


TRUE HISTORICAL ANTECEDENTS 


In searching out the true historical antecedents of modern in- 
vestment trusts, however, we must not look to Great Britain 
alone, although Scotland and England may with justice be re- 
garded as the homeland. In fact, a number of companies char- 
tered in London in the sixties and seventies which are now 
technically investment trusts were not originally designed to 
facilitate wide diversification of investments through .co-oper- 
ative means, but for quite other purposes.* On the other hand, 


* Hartley Withers, the well-known English financial writer, states in a recent 
number of the Nation’s Business (publication of the Chamber of Commerce of the 
United States): 

“Diversification is, in British eyes, the corner stone of the investment trust. It 
applies to securities the principle of insurance. Just as insurance companies make 
good profits for themselves and confer priceless benefits on humanity by spreading 
risks, so the investment trust companies can make good incomes for their share- 
holders by wide distribution of their funds in revenue-producing securities. 

“Diversification, for these reasons, has shown a tendency to widen its scope in 
Britain. A few specializing trusts, such as the Rubber Plantations Investment 
Trust, have done good work for their shareholders, but the tendency has been for 
the sweep of the net to be widened. The early trusts were generally confined to a 
group of securities, but in their subsequent history most of them, such as the For- 
eign and Colonial, and the British Steamship have burst their investment bonds 
and adopted general diversification. Nearly all the new companies that lately 
have multiplied so fast in England and Scotland, have, like Pistol, made the world 
their oyster which they will open, not with the sword, like Shakespeare’s jolly 
ruffian, but with the peaceful key of finance. 

“The lack of diversification in the early investment trusts soon brought trouble. 
The London Financial Association, one of the first pioneers, founded in 1863, was 
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it is certainly not without interest to us Americans that about 
seventy years before the investment trust companies took firm 
root in Great Britain—to be specific, in 1818—there was incor- 
porated the Massachusetts Hospital Life Insurance Company, 
of Boston, whose directors were confirmed in their power to ac- 
cept “trusts” by an amendment to the charter, in 1823.” 


A LITTLE-KNOWN PIONEER 


Although the personal-trust business of this company bulked 
larger in importance, what interests us particularly is its provi- 
sion, some 107 years ago for “annuities and endowments in 


formed to lend money on railway securities, which were then, in the early ’sixties 
under the cloud of the collapse of England’s railway mania. The association was 
an attempted compromise between the distrust of the investor and the necessity 
for carrying on railway enterprise. 

“ *The finance companies,’ says Dr. Powell in his ‘Evolution of the Money Mar- 
ket,’ ‘were able to sell their shares at high prices to investors, who imagined that 
they had placed a buffer between themselves and the industrial risk. It was only 
when the unrealizable character of the securities had begun to be apparent that 
the weakness of the system stood out in glaring conspicuousness.’ 

“Obviously an investment company, which sets out to invest exclusively in one 
group of securities which is utterly discredited and bound to remain so until the 
industry behind the group has painfully pulled through a drastic reconstruction, 
has a troublous course before it.” 

* For a most interesting discussion of American antecedents of the modern cor- 
porate fiduciary, reference should be had to James G. Smith’s Trust Companies in 
the United States (Henry Holt & Co., 1928), from which the information con- 
cerning his company is taken. Mr. Smith says this on pp. 244-45 of his book: 

“At the present time the company seems to be the only one of its type in exist- 
ence. It is not a trust company, it is not an insurance company, it is not a bank. 
The Assistant Director, Division of Trust Companies, of the office of the Com- 
missioner of Banks of the Commonwealth of Massachusetts, says: 

“ *As to its status it appears to be in a class by itself, neither a life insurance 
company in the commonly accepted sense of the term nor a trust company. It was 
placed under the supervision of this department by the provisions of a special act 
of Massachusetts Legislature and is listed with trust companies in the 
annual report of the Commissioner of Banks.’ 

“As a matter of fact the early organization of the company is virtually that 
of an Investment Trust as that term is now used. In the case of the Massachusetts 
Hospital Life Insurance Company, the company itself is not only the manager of 
the fund, but the trustee as well. The credit is usually given to England and the 
Continent for having originated the Investment Trust idea; but it is here clearly 
indicated that the idea was thriving in the United States several decades before it 
is recorded to have been introduced on the other side of the Atlantic.” 
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trust,” in which the trust property was not segregated but jointly 
invested. By undertaking to receive cash or stocks in trust, to 
mingle this with the capital and other property of the company 
in investments managed by the directors, and to pay to benefi- 
ciaries, or compound for them, the rate of interest obtained, less 
one-half per cent per annum, the Massachusetts Hospital Life 
Insurance Company may be accredited as a forerunner of both 
the modern investment trust and the mutual savings bank. In 
fact, as Professor James G. Smith has observed in his Trust Com- 
panies in the United States, the “earliest development of the cor- 
porate fiduciary was in the form of an investment trust.” 

Little wonder, then, that the old adage, ‘““There is nothing new 
under the sun,” should be illustrated in the uniform investment 
funds, both in the trust and the corporate forms, which a number 
of our leading trust companies are only today making their con- 
crete contribution to a conception of sound investment trust 
service. 

THE BACKGROUND IN GREAT BRITAIN 

In Great Britain, where investment trusts have generally taken 
the corporate form, organization of such companies in large 
number dates from 1887, although my records show at least 
nineteen similar corporations, going back to the International 
Financial Society, Ltd., in 1863, which were in existence prior 
to that year.* This first period of active organization came to 
a close in 1890, and it was followed by fifteen years of com- 
parative inactivity, the first five of which may be described as a 
truly critical period of reorganization, consolidation, and re- 
building of sadly shattered public confidence. It is interesting to 
note that since 1924 a second great period of investment trust 
expansion has been under way in England and Scotland with the 
emphasis in post-war, as in pre-war days, upon wide internation- 
al diversification of holdings. 


DIFFERENCES IN EMPHASIS 


It is just here that we find one of the principal differences in 
emphasis between the investment trusts of Great Britain and 


*See Investment Trust Organization and Management (1st ed.; New York: 
Ronald Press Co., 1926), pp. 358-60. 
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the United States. From the earliest days these companies in 
London, Edinburgh, Aberdeen, Dundee, and Glasgow were in- 
strumentalities for foreign investment. It is a familiar fact to 
studen:s of financial history that an abundance of investment 
capital in the eighties brought domestic interest rates in Great 
Britain to a low point at the same time that unprecedented ex- 
pansion in the Western hemisphere created an insatiable demand 
for funds. At the time whea investment trust companies were 
first organized, it was not anticipated that they would play so 
important a réle in the export of British capital (and therefore 
of British goods and services) and in the development of Lon- 
don’s financial hegemony. The object was to win for the rank and 
file of investors a larger return on their capital, coupled with 
equal or greater safety through wide risk distribution, than could 
be obtained by purchasing consuls or domestic bonds. In the 
United States a new era was opening, and in South America the 
dawn of a great expansion was not far off. Comparatively few 
investors at that time were well enough posted to “play a safe 
hand” in purchasing from the confusing variety of good, bad, and 
indifferent securities originating overseas, even though new 
countries could offer from 4 per cent to 6 per cent above the cur- 
rent borrowing rates in the United Kingdom. 


EARLY INVESTMENT IN THE WESTERN HEMISPHERE 

So it was that the Municipal Trust Company, Ltd., for in- 
stance, was registered in 1879, for the purpose of buying Ameri- 
can municipal bonds, especially in our great West and Southwest. 
Or we might take an earlier example in the Foreign and Colonial 
Government Trust, dating from 1868, whose prospectus defines 
its object as “to give the investor of moderate means the same ad- 
vantages as the large capitalist in diminishing the risk of invest- 
ing in Foreign and Colonial Government stocks, by spreading 
the investment over a number of different stocks and reserving a 
portion of the extra interest as a sinking fund to pay off the 
original capital.” 

From earliest days the British investment trusts have been 
primarily buyers of bonds, and this is true today, although a 
growing appreciation of equities is evident. As buyers of bonds 
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they have also been issuers of bonds, or debentures; and the 
comfortable spread they have enjoyed between the cost of cap- 
ital obtained at fixed rates on their debentures and preferred 
stocks and the return to be normally expected from interest and 
dividends on their holdings has permitted the payment of satis- 
factory dividends, the building-up of surplus out of these ordi- 
nary sources of revenue, and the systematic reinvestment of all 
realized profits. 


A VARIETY OF TYPES IN EARLY BRITISH EXPERIENCE 


In this brief effort to widen our historical perspective, encour- 
age correct terminology, and prevent “glittering generalizations” 
based upon specific and often non-typical instances, it is worth 
observing that very early in the development of the British in- 
vestment trusts there appeared a great variety of companies 
offering their securities to the public, just as during 1928 and 
1929 in the United States. Some of these were essentially sound 
and some highly speculative, while a confusion of terms prevailed 
in British usage similar to that now general in our country. Not 
only did finance companies offer their securities to the public 
under much the same guise as genuine investment trusts, but 
among the latter a wider divergence was to be found than exists 
today as regards capital structure, investment policies, and 
quality of banking connections. By the late eighties there could 
be distinguished in London and Edinburgh (1) holding and op- 
erating companies of the kind which proved so active during the 
half-century preceding the war, in developing such economic re- 
sources of the Dominions and foreign countries as tea, tin, and 
other mineral products, rubber, and wool, in building railroads, 
fostering public utilities, and promoting shipping; (2) finance 
companies which frequently had a wider range of interest than a 
holding company controlling, let us say, tea or rubber planta- 
tions, but which made no attempt to diversify risk in an adequate 
investment trust fashion, and strove after promoting and financ- 
ing profits, acted as traders or dealers, expected quick turnover, 
and took large commitments in unseasoned undertakings; and 
(3) investment trusts which in turn differed among themselves, 
as earlier stated. 
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TERMINOLOGY FINALLY CLARIFIED 

Before 1900, however, British investors had taken the first 
step toward clear thinking in these matters, and were distin- 
guishing between investment trust companies in the stricter sense, 
and finance, holding, and development companies having far 
more ambitious objectives. This clarification of terms was in 
part a result of the sobering experiences of 1890-95, following 
the mushroom growth of such a variety of financial enterprises 
during the preceding five years. It fixed firmly in the public mind 
that investment trusts should aim merely at the safety which 
arises from careful selection, wide distribution, and continuous 
supervision; and the returns to be had from overseas securities 
bought partly with low-cost capital. 

Without making the common mistake of searching out un- 
warranted historical parallels, it may nevertheless be assumed 
that a similar clarification of terms will result in the United 
States from this time of “‘acid test” through which our financial 
institutions are now passing. During preceding years, and espe- 
cially in the first nine months of 1929, the public interest in “‘in- 
vestment trusts,” which had within a short time risen to a pitch 
of fever heat so characteristic of our American enthusiasms, re- 
sulted in the indiscriminate use of this term to cover almost any 
type of financing, trading, holding, or investment organization 
being currently financed for the purpose of buying securities. A 
more critical spirit is now evolving. 


MANY DISTINCT KINDS OF AMERICAN INVESTMENT TRUSTS 


Granted that we shall be more disposed in the years immedi- 
ately ahead to call each kind of financial institution by its proper 
name, it must not be assumed that the term “investment trust” 
as correctly employed in the United States will apply only to one 
fairly uniform type of fund or company, as in Great Britain. On 
the contrary, as earlier stated, there are in our country several 
distinct varieties of investment trusts, some incorporated and 
some “trusts” in the technical sense of the term. To understand 
this multiplicity of types it will be necessary to revert to our 
bird’s-eye view of American developments. 
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THREE MAIN CURRENTS 


Three main currents have united to make this great river on 
which sail the ships of the investment trust fleet. One repre- 
sents the direct line of historical evolution; another the avid pub- 
lic interest in common stocks, especially the so-called “blue 
chips,” which has been growing apace during the last five years 
and has had only a temporary setback since last September; and 
the third is an outgrowth of the trust estate services of our lead- 
ing banks. Let us consider each in turn, in the hope of deriving 
therefrom a proper perspective as regards the several contrasted 
kinds of investment trusts found among us. 


THE DIRECT LINE OF HISTORICAL EVOLUTION 


It was earlier stated that British investment trust companies 
during the entire period of their existence have served mainly as 
a means of investment diversification among foreign securities. 
Their growth in the United Kingdom arose from the pressure of 
accumulating capital upon the facilities for domestic investment 
in a highly industrialized country which was dependent upon 
foreign markets, and was fostering these by enhancing her cred- 
itor position among the nations. Quite inevitable, for the same 
reasons, was the later establishment of investment trusts in our 
own country, whose dependence upon foreign markets was in- 
creased by the late war and which, since 1914, has assumed the 
proud position of chief creditor nation and the world’s principal 
capital market. A few companies, like American International 
Corporation, dating from 1915, and the predecessor of Overseas 
Securities Corporation, organized in 1920, are directly an out- 
growth of national needs and opportunities appearing during or 
immediately after the war; and although neither was at first an 
investment trust company in the strictest sense, they are proper- 
ly so classified today. 

Long before the late war, however, other kinds of institutional 
investors in some respects akin to investment trusts had appeared 
in the United States. I have mentioned earlier the finance, oper- 
ating, and holding companies so well established among us prior 
to 1914, and constituting so important a factor in the develop- 
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ment of public utilities, and of gas and electric power. Several 
investment and security holding companies in this field, like 
Electrical Securities Corporation and Railway and Light Securi- 
ties Company, were organized in the first decade of this century. 


DIFFICULTY OF AFFIXING DATES 
In fact, it is impossible to state at what time the first invest- 
ment trust was started in America. What, for instance, shall we 
say about the Alexander Fund, set up in 1907 as a purely private 
investment trust, but now enjoying the participation of many 
subscribers? Or about the Boston Personal Property Trust, cre- 
ated by a Massachusetts declaration of trust in 1893, and now 
owning only diversified securities held for investment, regardless 
of the powers reserved in the original trust instrument for pur- 
chase of personal property, real estate, and mortgages? Or about 
Adams Express Company, functioning as an express business 
from 1854 to the taking-over of American railroads by the gov- 
ernment as a war measure, but operating now only as an invest- 

ment company owning a broad range of securities? 


AN EARLY LEADER IN THE FIELD 


Obviously we must guard against arbitrary statements in un- 
covering the roots of our present-day investment trusts. It is 
quite generally agreed, however, that the brunt of efforts to intro- 
duce the investment trust into the United States as that institu- 
tion had long been known in Great Britain was borne by Interna- 
tional Securities Trust (now Corporation) of America, estab- 
lished in 1921, and by its fiscal agent, American Founders Trust 
(now Corporation) dating from 1922. From the very beginning 
International Securities Corporation of America firmly excluded 
from its field of operation any financing or holding company ac- 
tivities, any issuing, brokerage, or security distribution business; 
confined its purchases to seasoned and marketable securities, 
even refusing to render underwriting services of the kind com- 
mon to investment trust companies; adhered to a policy of dis- 
tributing its investments internationally, among many different 
types of issuers and among senior and junior securities; kept the 
balance in its distribution of risk by observing maximum ratios 
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of investment in any one security and any one type of security; 
obtained by contract with its fiscal agent a service of constant 
supervision; and in several ways followed the general path 
marked out for themselves by investment trust companies of the 
United Kingdom. 


SOME SIMILARITIES AND CONTRASTS 


Now it is generally true that the investment trusts in America, 
which have arisen from much the same needs as gave birth to 
their sister-institutions some forty years earlier in Great Britain, 
have like the latter taken the incorporated form. Some of them 
have issued bonds, or debentures; and a greater number show 
preferred stocks outstanding, although the financing of invest- 
ment trusts through common stocks alone is far more general 
here than in Great Britain. Another point of resemblance is the 
continuous supervision to which their investment portfolios are 
subject, it being recognized on both sides of the Atlantic that 
“eternal vigilance,” as well as broad distribution of risk, “is the 
price of safety.” In other respects those American investment 
trusts which may be called the blood-relatives of the long-estab- 
lished British companies differ from the latter, particularly in the 
greater activity with which they have been managed in their more 
pronounced effort to make profits which are included in current 
income (contrary to the British practice), and in the keener in- 
terest they have manifested in the purchase of common stocks. 


INTEREST IN COMMON STOCKS 


This brings us to the second main current of American invest- 
ment trust development, which is intimately connected with the 
widespread public interest in common stocks as long-term in- 
vestments. Nothing like this has ever been known in any other 
country, and it was indeed difficult for enthusiastic protagonists 
of common stocks, especially in the heyday of the 1929 bull mar- 
ket, to believe that their theories of increasing common stock 
values had a less general applicability than the law of gravitation. 
Some of them, it might be added, have had since last October a 
dose of the “law of relativity”; but although recent events in 
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Wall Street have demonstrated once more the old maxim that 
“the burnt child fears the fire,” they do not indicate that common 
stocks have permanently lost their recently acquired position as 
an important element in the backlog of any sound investment 
position. 


VARIETIES OF INVESTMENT TRUSTS SPECIALIZING IN EQUITIES 

Not only have American investment trusts in general empha- 
sized common stocks in their purchases, but several distinct vari- 
eties have appeared in this country designed purely to facilitate 
joint investment in equities. For this reason many writers have 
advanced the idea that the growth of interest in common stocks 
is solely responsible for the rise of investment trusts in the United 
States, an assumption which would have more to justify it if the 
investment trust movement had not been under way before the 
common stock theories attained any wide acceptance. 


“FIXED TRUSTS” 


The simplest, and for the time being the most popular, form of 
common stock investment trust is known in technical parlance 
as the “fixed trust.” Unlike most investment trusts, and wholly 
different from the British variety, these “fixed trusts” are in no 
sense going business concerns engaged in the process of convert- 
ing their raw material (i.e., the capital paid in by bondholders 
and/or stockholders) into the finished product of a carefully se- 
lected and continuously supervised fund of investment securities. 
In fact, they are not incorporated, nor are they Massachusetts or 
common law trusts operated substantially like corporations. 
They are “trusts” in the technical sense that participation in 
them takes the form of certificates authenticated by a trust com- 
pany, and evidencing a fractional interest in a:-block, or “unit,” 
of common stocks held by the trust company. The composition 
of each “unit” is determined in advance; every unit is usually 
split by the certificate device into 2,000 pro rata shares, and is 
exactly like every other unit; and no change is to be effected in 
the common stocks making up the “unit” except in case of liqui- 
dation, reorganization, or merger of any of the companies repre- 
sented. 
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These “fixed investment trusts” first came into public notice 
about 1924. They are not the earliest American investment 
trusts, nor are they by any standard of measurement the most 
important. However, because of the conveniently small units in 
which participation in them is available, and as a result of the 
wide appeal of the “blue chips” as investment counters, they have 
enjoyed a considerable degree of popularity since the break in 
stock prices last fall. 

The following incident illustrates this: A branch brokerage 
office ia a smaller Middle Western city recounts that a few weeks 
ago a man of very modest means, whose few hundred dollars of 
capital had always reposed in a postal savings account, came in 
to inquire anxiously about the current quotations on a score of 
Wall Street’s market leaders. “Do you want to enter some buy- 
ing orders?” the astonished clerk asked. “Oh, no,” said the vis- 
itor cheerfully, “I own them all now!” It developed that he was 
the proud possessor of a $10 unit of participation in a widely sold 
“fixed trust’’! 

THEIR “PROS” AND “CONS” 


It is often urged against the fixed trusts that changes in finan- 
cial and economic conditions, in outlook and position of different 
industries, and in the status of individual issuers result inevitably 
in impairing the investment value of some securities and enhanc- 
ing that of others, and that no industry is so sound, no company 
so conservatively progressive, and no stock or bond so inherently 
good that course of time may not completely alter its standing 
in the investment scale. 

The case for the fixed trusts may be stated about as follows: 

1. That the investor has the advantage of knowing at all times 
the exact composition of the investment holdings. 

2. That as no changes can be made by the depositor corpora- 
tion in the composition of the security units, the “human equa- 
tion,” that is, the possibility of errors of judgment in changing 
investments, is eliminated. 

3. That although certain industries may become obsolete, and 
certain corporations out of date in their products and their proc- 
esses, the leaders generally show over the years a power of 
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adaptability to changing requirements and methods; while even 
with companies which are required to terminate their independ- 
ent existence because of failure to keep abreast of economic 
progress, the shareholders’ interests are frequently at least par- 
tially salvaged, in resultant mergers, absorptions, or liquidations. 

4. That ina country of expanding economic development such 
losses as may be ocasioned by inability of management to take 
profits, and to cut or avoid losses in individual securities, will be 
more than counterbalanced by a steady average expansion in 
other companies representing the nation’s basic industries, whose 
shares are to be found in the unit. 

5. That although the current price of the certificates must 
vary with the current market values of the underlying securities, 
the upward or downward fluctuations in prices of these certifi- 
cates will probably prove less than in the case of individual se- 
curities among the collateral, as the changing liquidation value 
of the certificates is the resultant of many often conflicting move- 
ments among the separate stocks. 


HINDSIGHT EASIER THAN FORESIGHT 


Perhaps the principal difficulty in any attempted statistical 
proofs of the investment advantages of common stocks is that 
hindsight is temptingly easier than foresight. The common means 
of vindicating the claims of “fixed trust” salesmen is to calculate 
the return which the stocks composing the unit would have shown 
if held over the last ten or twenty years. “Return” is a word here 
used deliberately in place of “income,” because it is the practice 
of several fixed trusts to distribute to their certificate holders, not 
only the regular and extra cash dividends received on the under- 
lying stocks, but also the entire proceeds from sale of rights, of 
stock dividends, and of the additional shares arising from stock 
bonuses and split-ups. In thus figuring the “return” which cer- 
tificate holders would presumably have received over the pre- 
ceding decade or two (from the capital items, as well as genuine 
income distributed to them, in the above-described manner) we 
usually forget that any such calculation in a sense begs the ques- 
tion. It takes for granted that the twenty, thirty, or forty leading 
stocks selected for the unit, in the light of present-day conditions, 
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would have been the very ones chosen at the beginning of the pe- 
riod of calculation, whereas a little imagination and historical 
perspective would readily show the contrary.‘ No doubt twenty 
years hence there will be other fixed trusts presenting similar 
tables involving, as it were, a “projection backward” to 1930. 

Hindsight being more dependable than foresight, there are not 
a few of us who would leap at the opportunity of acquiring at 
just this time those stocks which will be paramount in 1950. The 
trouble is that we do not know which these are, nor is it at all cer- 
tain that any assortment of “blue chips” in the vanguard of spec- 
ulative favor at this time, and chosen by our best brains as a 
cross-section of America’s soundest, would closely approximate 
such a selection made on the same basis two decades from now. 
I am not advocating that anyone should “go short on America.” 
On the contrary, I am merely pointing out that a condition of our 
country’s business progress is constant application of new proc- 
esses, perpetual stimulation of new wants, insistent battling for 
lower costs through mass production, and ceaseless warfare 
among industrial and commercial units. The position of many of 
the latter is becoming relatively less secure’ as the emphasis of the 

*A check was recently made of the common stocks in the “unit” of a leading 
fixed trust, which has issued a table computing the hypothetical record of return 
for the certificate holder on the assumption that the “fixed trust” had been in 
existence over the entire period of the preceding eighteen years, with the same 
stocks in its unit. The following results were reported: 

Eighteen years ago, two stocks represented in the unit were not in existence. 
Three others were not dividend-payers at that time, and for this reason would not 
have been eligible for selection. In fact, only six of the 28 stocks had, in 1911, an 
unbroken dividend record of 25 years which was a principal requirement in choos- 
ing these stocks at the time the composition of the unit was determined in 1929. 

Lack of Moody ratings in 1911, or too low a rating at that time, would have 
eliminated at least 11 additional stocks in the unit. In brief, of the 28 stocks on 
the strength of whose record from 1911 to 1929 this fixed trust has been selling its 
own certificates, only 12 could have been bought in 1911 under the terms of its 
announced investment policy. One may be permitted to ruminate upon the stocks 
which would probably have been selected in 1911! All of which, however, is not 
to suggest that a satisfactory return is unlikely for the present certificate holders, 
especially in those trusts making periodical reinvestment offerings. 


*In the May 31, 1930, issue of the London Economist, an editorial writer on 


“The World Depression” points out that 
“For over a decade now, . . . . world economy has been suffering from the 





INVESTMENT TRUSTS 207 


nation’s productive facilities shifts from the supply of funda- 
mental food, shelter, and clothing needs to the creation of luxury 
and semi-luxury goods and services subject to fickle and sudden 
changes of popular demand, to the unsettling effects of discover- 
ies by what a favorite headline-hunter calls “the young wizards 
of science,”’ and to the outmoding of yesterday’s consumer de- 
mands by the dawning of today’s more insistent requirements. 


“LIMITED MANAGEMENT” TRUSTS 


There is a type of American investment trust, closely akin to 
the fixed trusts and like them built upon the theory of increasing 
stock values, which provides supervision of the trustee-held se- 
curities, to the end that changes may be made therein in the light 
of altered conditions. These are sometimes referred to as “lim- 
ited management trusts,” and are set up under an indenture 
agreement with a trust company which issues or authenticates 
the certificates of participation. As with the fixed trusts these cer- 
tificates are convertible upon presentation in minimum amounts 
to the trustee, and are merely pro rata claims to securities and/or 
cash held by the latter. However—and herein lies the difference 
—the trust indentures under which these “limited management”’ 
investment trusts are established reserve for the organizers, or 
the depositor group, certain powers of substitution by sales from, 
and purchases for, the corpus of the trust within the broad limi- 
tations defined in those instruments. 


maladjustment consequent upon a general shifting of demand from staple articles 
to products of a more luxurious and more varied character. This has three impor- 
tant consequences: in the first place it renders a large part of the equipment of 
certain industries permanently superfluous, and requires a change-over from the 
production of coarser to finer grades of food, textiles and other articles of universal 
consumption ; secondly, it reduces the scope for mass production with its attendant 
economies; and lastly, as demand for luxury goods is more fickle than that for 
staple articles of food and clothing, it means not merely an immense initial adapta- 
tion of industry to new conditions, but a permanent state of comparative in- 
stability in which similar acts of adaptation over smaller areas of production at a 
time will constantly be required. As this change in the general character of de- 
mand is consequent upon the levelling up of the standard of living and the increase 
of leisure which have been going on steadily since the war, and will, it is hoped, 
continue, this increased instability of industry must be accepted as a new element 
in world economics which has come to stay.” 
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SUPERVISION WISE 

The course of events since last October has certainly not dis- 
proved the wisdom of these supervisory powers reserved in the 
indentures of what may be called the “quasi-fixed trusts”; nor 
has it failed to confirm my earlier expressed convictions concern- 
ing the factors to be kept in mind by an investment trust special- 
izing in common stocks. These were summarized as follows in 
the revised edition of Investment Trust Organization and Man- 
agement appearing in September, 1929: 

How fully the conclusions of the foregoing writers® would be borne out 
by equally careful studies of the course of security prices and yields in 
other industrial countries is problematical. One thing, at least, is certain, 
that the position of common stocks as long-term investments rests upon 
three chief factors—whether commodity prices tend upward or down- 
ward; whether, if they tend downward the otherwise depressing effect can 
be overcome by reducing production costs and thereby stimulating sales 
more than in proportion; and whether the productive and distributive forces 
of the nation are in an era of basic expansion. It is easy to understand that 
if these factors are favorable—as they have been and now seem to be for 
selected industries in the United States and Canada—common stocks will 
prove over the next two or three decades a most profitable investment. 

However, it is a long step from this theory, as formulated by careful 
students of American security prices, to some of the applications of it which 
have been offered in the form of investment trust issues. Like all other 
theories, this has been carried to an extreme by enthusiastic protagonists 
who have forgotten some of the qualifications and safeguards surrounding 
it and have, as a result, given it a crude and sometimes unsound expres- 


LIMITATIONS UPON COMMON STOCK THEORY 


Again, the conditions to be met were thus stated: 

1. There should be enough capital in the fund to permit of the representa- 
tion of several industries and a considerable number of different issuers in 
the portfolio. The possibility of declining earnings in one industry, or of un- 
sound finances in one company, will then in all probability be outweighed by 
constructive developments in other industries, or in other companies, as the 
case may be—provided always that the earlier-mentioned fundamental con- 
ditions remain favorable. 

2. There should be continuous supervision for the purpose of readjusting 
the common stock holdings from time to time in accordance with the chang- 


* Reference is had to proponents of the theory of common-stock superiority for 
long-term investment. 
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ing prospects of various industries, the alterations in relative positions of 
different companies, and the varying trends in production and consumption 
which result from shifting in taste, improved technological processes, and 
the movement toward greater efficiency as evidenced in mergers, liquida- 
tions, and consolidations. In order to demonstrate the superiority of junior 
securities as investments over certain periods of time and in certain coun- 
tries, it has been necessary to choose impartially a given group of common 
stocks and to hold the same issues over the entire time of the investigation 
in order to arrive at reliable hypothetical figures of earnings, yields and 
market values. The fact that convincing demonstrations of this theory have 
not permitted arbitrary changes in the composition of the stocks originally 
chosen is not to argue, however, that in purchasing common stocks for 
future investment the ordinary precautions of continuous watchfulness 
should be abandoned. 

3. There should be due regard paid to the proper time for purchasing 
common stocks, it being axiomatic that short-term maturities, or bonds, are, 
under certain circumstances, a better temporary employment of capital 
funds which are to be normally used for purchasing equities. It is for this 
reason that supervised investment trusts specializing in common stocks gen- 
erally leave to their managers considerable leeway in buying obligations, or 
short-term maturities, or in employing the funds in time deposits and call 
loans. .... 

4. A corollary of this is that an attempt should be made to purchase 
stocks, or any other securities for that matter, at reasonable levels in view of 
the immediate prospects of the industry and issuer, and the tendencies in 
money rates and security markets. In other words, while it is recognized that 
a stock bought in 1929 at, let us say, $70, may be expected to sell at $125 
within five years thereafter if prices reflect the probable expansion in output 
and earnings, it is nevertheless maintained that the purchase might well be 
delayed if technical market conditions extrinsic to the security in question 
make probable a reaction to $60 or $50 in the meantime. 


It is significant that Edgar Lawrence Smith, author of Com- 
mon Stocks as Long Term Investments and president of the Irv- 
ing Investors Management Company, has stressed management 
as “the first essential of the investment trust.’”’ As the author has 
pointed out, his book contains nothing to the effect that holdings 
of investors should under all circumstances and at all times be 
limited to common stocks. In fact, specific warning against any 
such conclusion is given therein, and Irving Investors Manage- 
ment Company operates under fewer limitations as to purchases 
of bonds or notes, or employment of funds in call loans or time 


* From remarks before the District of Columbia Bankers Association, 1920. 
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deposits at such periods as it may regard inopportune for pur- 
chase of stocks, than upon the acquisition of those equities which 
it normally expects to hold. 


WHERE SUPERVISION IS EMPHASIZED 


In the Irving Investors Management Company, successor to 
the Investment Managers Company, we find therefore a funda- 
mentally different approach to this problem of common stocks for 
long-term investment than underlies either the fixed trust or that 
type of quasi-fixed trust generally known as the “limited man- 
agement” variety.* Whereas the latter are a form of participa- 
tion in “units” of common stocks deposited with a trustee, the 
composition of which is never changed in case of the fixed trusts 
and only modified under exceptional circumstances by the lim- 
ited management trusts, the Irving Investors Management Com- 
pany exercises an active and continuous supervision over the two 
special trust funds it operates. At times the trustee-held fund of 
securities and cash may be largely in short-term maturities, call 
loans, and cash items. At other times the fund may be largely 
invested in common stocks. It is the intention of the manage- 
ment, in the long run, to hold a selection of the best common 
stocks for appreciation over the years; but it is equally their 
policy to await reasonable prices before purchasing, and to liqui- 
date when stocks seem unduly high. 


BROADENING TRUST ESTATE SERVICES 

As its name indicates, Irving Investors Management Company 
is really the investment trust branch of the Irving Trust Com- 
pany, New York, and we may now turn to that third current 
which, to revert to the earlier figure, has united with the currents 
of historical evolution and of public interest in common stocks to 
create the “great river on which sail the ships of the American 
investment trust fleet.”” This third current, it will be recalled, is a 
logical though very recent outgrowth of the trust-estate services 
of our leading banks. 


®In chap. ii of Investment Trust Organization and Management (rev. ed., 
1929) will be found a more accurate terminology and classification. See especially 
the classification chart on p. 32. 
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It is strange that for over a hundred years the Massachusetts 
Hospital Life Insurance Company of Boston, earlier referred to, 
had accepted trust funds under conditions permitting joint in- 
vestment of the trust property, before any further experiments 
in this direction are reported in our country. The fiduciary serv- 
ices of our banks and trust companies, in so far as they relate to 
the supervision of investments, have been limited for the most 
part to individual estates, whether under voluntary (“living”’) 
or testamentary trusts or court decree. The mingling of these 
different trust estates has not been permitted by their terms of 
reference, nor has this been considered desirable by the majority 
of responsible trust officers. The emphasis has been in the direc- 
tion of detailed attention to the needs of beneficiaries and rights 
of remaindermen in each different estate, with the judgment of 
the trustee hedged about by legal requirements except where by 
mutual agreement complete discretion obtains. 


JOINT MANAGEMENT AND BALANCED INVESTMENT POSITION 


During recent years, however, the enormous growth, both in 
number and volume, of individual trust estates, the increasing 
complexity of investment problems, the evident economy of ef- 
fort which would result from joint supervision of many different 
estates, and the advantages which would accrue from this, in 
wider distribution of risk and more scientific management, have 
led to the creation of so-called “uniform trust funds” by such 
institutions as the Brooklyn Trust Company, the City Bank 
Farmers Trust Company (formerly the Farmers Loan and 
Trust Company), and the Irving Trust Company. 

Still another factor has been of importance in this extension of 
service—and that is the desire of progressive trust officers to give 
to estates in their charge a truly balanced investment position in 
which equities have their proper place. Speculation in the pur- 
chasing power of money, which is implicit in any estate made up 
purely of bonds, is slowly being recognized as in itself no less 
undesirable than speculation resulting from changing security 
prices. Ownership of equities during the last two decades has 
been as important in lessening the first risk as ownership of bonds 
in lessening the second. But how can a “sweetening” of common 
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stocks be best introduced into trust estates when the immemorial 
attitude of courts, trustees, and beneficiaries has been solely to 
reserve the integrity of a capital sum, let what will happen as 
concerns its capacity to command the goods and services for 
which money is merely a means of exchange? 


THE UNIFORM TRUST FUNDS 


The answer has been found, perhaps, in these uniform trust 
funds, made up of capital contributed by many individuals, each 
of whom in effect creates a voluntary revocable trust at time of 
participation. In the case of the Irving Investors Management 
Company, for instance, any certificate evidencing an interest in 
Investment Trust Fund A or B makes the investor a party to the 
fundamental trust agreement under which each Fund is oper- 
ated. This involves specific authority for the trustee to mingle 
individual contributions, and to invest and reinvest the whole as 
provided in the basic trust agreement. These may leave complete 
discretion to the trustees, and in other cases they may broadly 
limit their powers. I have used the word “revocable” because the 


investor may, under plans of this kind, terminate the trust as far 
as he is concerned by presenting his certificate for redemption at 
the office of the trustee. Under these circumstances the certifi- 
cate holder receives its current cash value as a fractional claim 
to the entire trustee-held fund, or he may be offered his actual 
proportional share of the securities composing it. 


“UNIFORM TRUSTS” OF THE CITY BANK FARMERS TRUST COMPANY 


But perhaps it would be better to let one of our great trust 
companies explain in its own way the reasons why it is adding the 
service of co-operative investment to the multitudinous services 
it has long maintained for individual trust estates. Here is the 
pith of the matter, as outlined for me by Mr. Walter Reid Wolf, 
of the City Bank Farmers Trust Company (affiliate of the Na- 
tional City Bank of New York) to whom I am also indebted for 
subsequent descriptive matter: 

During the past few years many of us who have devoted the major part of 
our lives to the administration of trusts and the management of property in 
a fiduciary capacity have given a great deal of time and thought to the in- 
vestment of the funds placed in our charge. No organization acting in any 
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fiduciary capacity can properly consider its work done if its intention is to 
take over the property already accumulated, put it in a safe place down in 
the vaults and pay over whatever income is collected from time to time to 
the interested parties. The handling of wealth has become increasingly dif- 
ficult through the great changes that have taken place and are continuing to 
take place in our entire business and financial structure, and the change in 
the purchasing power of the dollar one way or the other from year to year 
has made us all think more carefully than ever before about this problem. 

The very large estate or trust has never caused great worry unless be- 
cause of some special circumstances. Its very size can demand the best at- 
tention that any trust organization is capable of giving. It can also demand 
a wide diversification of interest. The medium-sized fund and the relatively 
small fund have always been the most difficult. In the first place, such a 
trust is not only a great expense from an operating and administrative stand- 
point but also due to its size it is practically impossible for the best minds 
in any organization to devote much of their time to its care and study, and 
it is also impossible to give to such a fund proper diversification. The 
creator of such a trust is usually the one who needs trust protection and in- 
telligent management far more than anyone else, and all of us have recog- 
nized that such trusts should be invested in such a way as to combine with 
safety of principal the advantages of growth possible only in the past to the 
large fortunes of the country. 

The City Bank Farmers Trust Company has attempted to aid in the solu- 
tion of the problem of the medium-sized and smaller trust fund through its 
plan of Uniform Trusts and through the organization of City Farmers Fund 
(C), Inc. 

Under the plan of Uniform Trusts the Trust Company has made it pos- 
sible for any individual who has accumulated wealth in any amount in excess 
of $5,000 to create a fully revocable living trust which provides that the 
trustee, in its discretion, may mingle his trust for the purpose of invest- 
ment with any other similar trust created with the Trust Company. From 
an investment standpoint through the mingled fund created by many hun- 
dreds of these individual trusts, the Trust Company has been able to give 
to each creator of a trust and each beneficiary the same proportionate diver- 
sification that large amounts of capital have always been able to have. We 
have also been able to give to the mingled fund the best management that 
this Company is able to give to any property.® 

*In March, 1930, investments of the mingled fund of City Bank Farmers Trust 


Company are classified as follows: 

Proportions of Fund Yield 
Foreign bonds ; . 11.44 6.32 
Domestic bonds ‘ ; . 26.23 5.01 
Preferred stocks . 19.98 5.71 
Common stocks A ; ‘ 37.85 4.14 
Bank stocks ‘ : ‘ . 3.10 2.49 
Cash . : : ° , . ‘ 1.40 


100.00 4.89 





304 THE JOURNAL OF BUSINESS 
AN INCORPORATED FORM OF UNIFORM FUND 

So far we have been describing the recently developed invest- 
ment trust services of several leading American trust companies 
purely in terms of uniform trust funds, but it is most significant 
that the incorporated form is now being adopted for this purpose. 
The ground has been broken by City Bank Farmers Trust Com- 
pany in its so-called Fund (C), Inc. This investment fund in 
corporate form, which will purchase fixed-income bearing securi- 
ties as well as common stocks “from time to time . . . . de- 
pending upon prevailing financial and economic conditions,” 
may be used as an investment medium by City Bank Farmers 
Trust Company for any trusts of which it is trustee, but only, of 
course, upon proper authority. 

By reason of the size of the fund [states the announcing circular], which 
results from grouping the assets of many trusts, it is possible to pursue a 
flexible and liberal investment policy—one which should provide more 
profitable results than a policy which is hedged in by restrictions as to class 
of investments and limited as to scope by the small size of the trust. 


The limited participation possible in this Fund is thus de- 


scribed in the same circular: 

City Farmers Fund (C) Inc. was organized solely for the benefit of the 
trusts for which this Company is a trustee, and may not be participated in 
by the public except through trusts for which this Company is one of the 
trustees. This gives assurance that the management of the fund will be at all 
times under the control of the Trust Company, and that its long established 
investment policies will be continued for the benefit of the Trust. 

Those persons creating trusts, or making wills, who desire to give their 
trust funds the advantage of this new service, must include an appropriate 
clause in their trust instruments or their wills. Trusts already in existence, 
which may be amended to include appropriate provisions, may also par- 
ticipate 

REASONS FOR INCORPORATION 

But why, it may be asked, has the City Bank Farmers Trust 
Company adopted the corporate form for its Fund C, whereas 
Fund B is still being conducted as a uniform trust? The answer 
lies in the desire of this oldest American trust company to com- 
bine the unlimited trust services called for under any declaration 
of trust (whether created under a will, an insurance agreement, 
or any other form of trust) with the facilities of investment distri- 
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bution and continuous supervision available to a huge, jointly 
administered fund. This will call for a little preliminary explana- 
tion. 

In establishing its Uniform Trust Funds (A and B) the City 
Bank Farmers Trust Company provided, in the declaration un- 
der which each of the trusts is established, that the trustee may 
credit capital profits to income, and may distribute from time to 
time only as much of the income from all sources as is deemed 
fitting. These have seemed wise policies, first, because reserves 
should be set up at times of high interest rates and abundant in- 
come, and, second, because it is an obvious expectation that in 
buying any low-coupon bonds at a discount or in purchasing low- 
yield common stocks a capital profit will ultimately compensate 
for the small immediate return. 

The great majority of testamentary and voluntary, or “living,” 
trusts require the reinvestment of profits as part of the principal 
of the estate accruing to the remainderman, and on the other hand 
they call for distribution of all ordinary income to the benefi- 
ciary. These Uniform Trusts, by way of contrast, are built on 
standard and relatively simple lines. The trustee may at its dis- 
cretion mingle the funds in any one of them with any other funds 
concerning which it has the same broad powers of investment. 
Each trust is separately revocable upon notice to the trustee, and 
the right to receive the principal is vested in the beneficiary who 
is entitled to the income. 

In following the principles of reserve accumulation and inclu- 
sion of profits in income, it is evident that calculation of the re- 
spective interests of beneficiary and remainderman would be ex- 
tremely difficult except where, as in the Uniform Trusts, the 
beneficiary is also entitled to the principal. This appears in the 
matter of taxation, for which purpose there must be computed 
the income and profits earned by each separate and distinct trust 
set up under the plan for Uniform Trusts. Such calculations, in 
so far as they relate to profits and losses on sales of securities, are 
rather intricate. They are complicated by the fact that each ad- 
dition to, or withdrawal from, the mingled fund on the part of 
any one Uniform Trust involves profit or loss, as the case may be, 
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to all the other Uniform Trusts represented in the mingled fund. 
This follows from the fact that each Trust entering or withdraw- 
ing is in effect buying or selling, respectively, its participating in- 
terest in all of the securities then held in the mingled fund at 
prices determined by their current values. The City Bank Farm- 
ers Trust Company has worked out methods for reflecting the 
income and profits realized by each trust of the uniform charac- 
ter, but does not consider it feasible to try keeping such records 
as would be further required, if in the Uniform Trusts there were 
added the complications arising from the vesting in different per- 
sons of the right to receive the income and the principal. 

For the foregoing reasons it must be evident that the Uniform 
Trusts are not adapted to the complete trust service called for 
in those testamentary and voluntary trusts in which the claims 
to income and principal are vested in different persons. These 
difficulties are overcome, however, through utilizing the corpo- 
rate form for the mingled fund. In this case the necessity is 
avoided of keeping such complex records. To the extent that 
trust funds are invested in securities of an incorporated mingled 
fund, it is simple to calculate the income which accrues to each, 
as this is the actual interest or dividends paid on the bonds or 
stocks issued by the incorporated fund. Whatever is not dis- 
tributed by the corporation remains to enhance the principal. 
The incorporated fund of course pays the corporate income tax, 
which is at a higher rate than the normal personal income tax 
rates, but the beneficiaries of each trust fund pay no normal tax 
on any dividends received and only the personal rates on any in- 
terest received. 

How readily the corporate device lends itself to the require- 
ments of the ordinary living trust, revocable or irrevocable, the 
insurance trust, or the testamentary trust (under which, as we 
have earlier observed, the trustee is usually required to distribute 
all normal income and to accumulate all profits), appears from 
the fact that a corporation may treat as income any profits re- 
alized by it, and may withhold from current distribution any 
part of its aggregate net income which in the judgment of the 
directors should be reinvested to build up surplus. Let us bear 
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in mind that such trusts generally provide the income shall be 
paid to one or more beneficiaries during the life or lives of the 
latter, and that upon termination of the trust by reason of their 
death the principal shall be distributed among other persons. 
When the trustee is permitted to mingle the funds of such trusts 
through the corporate medium, reserves may be accumulated 
without feeling on the part of the beneficiary that his income has 
been impaired on behalf of the remainderman. Similarly, low- 
yield securities may be purchased in expectation of profit without 
necessarily diminishing the ultimate return to the beneficiary, 
for the remainderman cannot complain if such profits are re- 
garded by the incorporated fund as income. In either case, the 
beneficiary receives all the income derived from the securities*® 
of the incorporated fund held in his trust estate, and the remain- 
derman receives all the principal, as represented by these securi- 
ties. 

Upon death of the beneficiary, or beneficiaries, the trust estate, 
if invested in this corporate medium, need not be broken up into 
separate entities for administration, as happens when trusts re- 
vert to the estate under such circumstances. On the contrary, the 
accounting for each individual trust, which preserves its sepa- 
rate entity except for investment purposes, is readily made by 
the trustee, which adjusts the several interests of the new bene- 
ficiaries and remaindermen without necessarily causing retire- 
ment of the units in the incorporated fund held in the trustee’s 
name as the corpus of each separate trust. Where retirement 
does not take place, the fund, which is really a special investment 
trust corporation, is no more affected by such adjustments than 
is any other corporation by the death of its shareholders. The 
mingling of funds may, in other words, continue indefinitely 
after the death of the beneficiaries, the carrying-out of the terms 
of the different trust instruments in no way disturbing the ma- 
chinery which has now been set up for realizing the advantages 
of co-operative investment. 

* Participation in Fund (C), Inc. of the City Bank Farmers Trust Company 
takes the form of units made up of a $100 par value income bond and one share 
of capital stock. 
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INVESTMENT TRUSTS BASICALLY OF TWO TYPES 


In tracing out these three currents which are combining in the 
United States to make possible the rapid and useful development 
of our several types of investment trusts, namely, the direct line 
of historical evolution, the interest in investment qualities of 
common stocks, and the extension of trust estate services of our 
leading banks—it must have been evident that two contrasted 
kinds of investment trusts can be clearly distinguished. 


“GOING BUSINESS CONCERNS” 


On the one hand is the incorporated variety, offering securi- 
ties to the public in much the same way that any other corpora- 
tions do. To these should be added a few others set up as Massa- 
chusetts trusts, but issuing the same types of securities as the 
incorporated investment trusts, managed like them as “going 
business concerns” in the investment and reinvestment of their 
capital, and finding their shares actively dealt in on the markets. 
Some of these companies (or trusts) issue only common shares, 
while others have preferred, or debentures, outstanding. Some of 
them specialize in their investments, and many make a practice 
of buying only common stocks; others follow the lines of wide 
distribution of risk in their purchases and show the four-way di- 
versification of holdings which characterizes the British invest- 
ment trusts: international, among senior as well as junior securi- 
ties, inter-industrial, and representative of many different issuers. 


CLAIMS TO DEPOSITED SECURITIES 


On the other hand, we come everywhere face to face in our 
country with another kind of investment trust, whose set-up is 
technically that of a trust fund in which participation is evi- 
denced by certificates of one kind or another. These certificates 
are convertible into the trustee-held securities or cash, or redeem- 
able at their current values. They do not constitute a new secur- 
ity as such, added to the countless thousands now dealt in on our 
exchanges and over-the-counter markets, but they are benefi- 
ciary shares of convenient denominations in standardized trust 
accounts having many participants, each bound by the terms of 
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the underlying trust instruments. This broad category of invest- 
ment trusts embraces the “fixed” and “limited management” 
trusts, as well as the “uniform trust funds” earlier described as 
an extension of trust company services. We may also add, for 
that matter, the incorporated Fund (C) of City Bank Farmers 
Trust Company in which participation, as noted in the foregoing, 
is reserved to certain trust estates served by this institution. 


DANGER OF UNWARRANTED GENERALIZATIONS 


If we have now gained the necessary historical perspective for 
understanding the nature of, and reasons for, the wide diversity 
of investment trusts to be found in our country, we are, it is to be 
hoped, fortified against that vicious common habit of creating 
generalizations out of specific (and often misleading) instances. 
No better illustration could be given of the old maxim that “a 
little knowledge is a dangerous thing” than the “unimpeachable 
inaccuracy” (to borrow an expression from Kipling) with which 
some people spread out their thoughts on “investment trusts.” 
I say “unimpeachable” because there is generally a basis in fact 
for the most emphatic statements on one side or the other. Scat- 
tered instances, however, cannot be stretched into general af- 
firmations without violence to truth. 

We might go to the zoo, for instance, and discourse upon the 
“animals.” They are all creatures of God, and presumably had 
direct forebears on Noah’s Ark. Perhaps there are other accu- 
rate statements which would embrace the entire animal kingdom, 
but for the purpose of making meaningful generalizations we 
would have to take up one species at a time—such as “mammals,” 
let us say. Even here we must be careful, for while mammals 
have certain common characteristics, it would be a rash person 
indeed who would lump together for purposes of general descrip- 
tion such components of this species as elephants, kangaroos, 
tigers, monkeys, jack rabbits, and whales—to say nothing of 
human beings! 

No less unreasonable, for that matter, is the attempt to pass 
judgment upon American investment trusts as a whole, by ref- 
erence to the experience of a few companies or funds which may 
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or may not be typical of any one among the half-dozen distinct 
subdivisions composing this whole. What adequate generaliza- 
tions, for instance, can cover such dissimilar investment trusts 
as the following? 

International Securities Corporation of America, whose cap- 
ital has been raised by sale of debentures, preferred and common 
stocks, and invested in bonds, preferred and common stocks 
(originating in every one of the world’s principal countries) un- 
der the direction of its parent company’s (American Founders 
Corporation) investment organization. 

Incorporated Investors, a Massachusetts company issuing only 
common stocks, and buying only leading American equities. 

Shawmut Bank Investment Trust, a Massachusetts trust cap- 
italized by two series of senior debentures, as well as “junior 
notes” and bonus “‘no par” common shares, owning senior as well 
as junior securities, and closely affiliated, as its name would indi- 
cate, with the National Shawmut Bank of Boston. 

Diversified Trustee Shares, a fixed investment trust set up 
under indenture agreement between American Trustee Share 
Corporation and the Chatham Phenix National Bank and Trust 
Company, New York. 

Insuranshares Corporation of Delaware, a company specializ- 
ing in American insurance and bank stocks, whose holdings are 
under continuous supervision. 

Harriman Investors Fund, Inc., an investment trust affiliated 
with the Harriman National Bank and Trust Company in New 
York City. 

Irving Investors Management Company, Fund A and Fund B, 
the uniform trust funds sponsored by Irving Trust Company, 
New York, the second being known as the “Accumulative Fund” 
inasmuch as it pays no dividend whatever. 


EACH TO BE JUDGED BY ITSELF 

If, in addition to jumbling together for general treatment these 
above-mentioned funds and companies, we were also to include 
holding companies like the Marine Midland Corporation (con- 
trolling several banks), the Allegheny Corporation, the United 
Corporation, or the Transamerica Corporation, and trading, in- 
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vestment, and holding companies like the Goldman Sachs Trad- 
ing Corporation, our conclusions would certainly not be very en- 
lightening. To put the matter plainly, in this stage of American 
investment trust development, each fund and company has to be 
judged by itself. 
A FEW CONCLUSIONS 
Is it impossible, then, to say anything in general terms? So 
many statements have gained currency about the influence ex- 
erted by “investment trusts” in the “‘pre-crash” and “post-crash” 
stock markets that it will be necessary in conclusion to venture 
upon a few broad assertions, avoiding at the same time any of 
the detailed statistical summaries which are so likely to involve 
what statisticians call “spurious accuracy.” 


“BETTER THAN AVERAGE” 


In the first place, such careful studies as have recently been 
made of the performance of leading investment trust companies 
indicate that they did better with their own capital during the 
latter half of 1929 and the first few months of 1930, with several 
notable exceptions, of course, than individual shareholders in 
all probability would have done for themselves. Obviously this 
does not mean a record of brilliant performance. If the results 
shown in income and profit-and-loss statements are compared 
with the actual appreciation or depreciation of securities held, 
and figures taken which represent hypothetically the net per- 
formance of the year, it will be found that many came out on the 
minus side and some on the plus side. 

Certain companies in the investment trust group, as well as 
among the holding companies and the trading concerns, have 
shown poor management, and fared accordingly. The surprising 
thing, however, is not that many suffered more from deprecia- 
tion than they made in cash during 1929, but that, all things 
considered, the record is as good as it is. The detailed analyses by 
Dr. Rufus S. Tucker, economist of American Founders Corpo- 
ration, by Grover O’Neill and Company, and such other recent 
studies as are at all comparable raise considerable doubt whether 
other than an exceptionally equipped individual operator could 
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have been so largely interested last year in American common 
stocks without far more serious impairment of capital. 

The reasons for this not unsatisfactory record of American in- 
vestment trusts, all things considered, in the first real test to 
which they have been subjected are not far to seek. A very sub- 
stantial cash position had been built up prior to last October. 
These funds were employed in the call loan market at high rates. 
After the October and November crashes sums running into 
hundreds of millions of dollars were withdrawn from the call 
market for the purchase of stocks at their lower levels. Many of 
these funds and companies had not lost sight of the homely but 
often forgotten truth that “bear markets” are the best buying 
periods. Fortunately the unprecedented rapidity of stock price 
declines had not caught them napping as regards borrowed funds. 
Not only were they for the most part free from bank indebted- 
ness, but their borrowings on bonds, debentures, or notes were 
amply secured. 


INFLUENCE OF INVESTMENT TRUSTS EXAGGERATED 


In the second place, the part played in the “bull market” of 
1929, the crash, and the present “bear market” by investment 
trusts, and by that great number of holding, finance, investment, 
and trading companies so often classed with them, has been 
greatly exaggerated. They are neither responsible for these 
events, nor properly to be blamed for not averting them. 

Many funds and companies, it is true, lifted out of the market 
blocks of stocks bought in accordance with fixed investment poli- 
cies, or for purposes of influence or control. The effect of this 
was undoubtedly in many cases to assist in raising prices of the 
stocks bought to a point far beyond their reasonable worth. Also 
a vast volume of holding, trading, and finance company flota- 
tions, aggregating about one-third of the total issues from early 
September to mid-October, added to the oversold and undigested 
condition of the market in September, and perhaps accelerated 
the day of reckoning, which if it had been longer delayed might 
have been even more drastic. 
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THEIR ROLE IN THE BULL MARKET—AND AFTER 


_ On the other hand, it must be remembered that a high propor- 
tion of newly raised financial and holding company capital had 
gone into brokers’ loans in the weeks preceding the crash, thereby 
partially restoring to use for further security purchases—on the 
onerous terms of the brokers’ loan market—the amounts earlier 
subscribed on these financial company issues. In other words, 
money was to a certain extent diverted from what would other- 
wise have been additional purchases of active older stocks into 
the coffers of new financial and investment companies which 
loaned these funds on call instead of further bidding up prices by 
their own purchases in a topheavy market situation. 

When the crashes came, a few of the finance, holding, and in- 
vestment companies probably added to the general confusion by 
sacrificing securities owing to bank loans, or to unreasoning fear, 
but the majority—including most of the larger investment trusts 
—took advantage of this situation by utilizing liquid resources, 
including money hitherto loaned on call, for reducing average 
costs of securities held by additional purchases at lower levels, 
or for buying at their sacrifice prices stocks not earlier held.” 

In this way they have acted, in the main, as a cushion and a 
stabilizing force for the markets, but only, it should be added, to 
the extent of their modest ability. At the height of last year’s 
stock market, their aggregate capital was equivalent to less than 
one-twentieth of the total value of stocks listed on the New York 
Stock Exchange. It may be confidently expected that when the 
total of investment trust capital in our country reaches figures 
of relatively greater importance, their salutary influence will be 
more forcibly felt. 


““AMERICA FOR SALE AT A DISCOUNT FROM DEFLATED LEVELS” 


In the third place, as the result of a swing in the pendulum of 
public favor from enthusiastic indorsement to general indiffer- 
ence or active distrust, it is evident that stock prices of many 

* An excellent illustration of this may be found in the United Founders Corpo- 
ration group and their associated investment companies, which are generally under- 
stood to have invested $100,000,000 or more in American equities since last No- 
vember. 
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ably sponsored investment companies have fallen out of all pro- 
portion to the shrinkage in their assets. The anomalous situation 
exists today that such stocks can be acquired at anywhere from 
65 per cent to roo per cent of their actual current liquidation 
value in cash and securities. One journalist has expressed it as 
“buying America at the bargain counter.” Management which 
in 1929 sold at a premium is now knocked down at a discount. 

A comparable period existed in Great Britain from 1890 to 
1896, when British investment trust companies were subjected 
to their “acid test.” In the last years of the eighties, a period of 
mushroom growth, many abuses had arisen, such as careless 
buying, speculative trading transactions, the pyramiding of pa- 
per values through interrelated companies, unsound dividend 
policies, and excessive organizers’ profits. The Baring Crisis 
called a halt to these tactics, and the following years ended in 
“separating the sheep from the goats.” Upon so sound a basis 
has the investment trust business of Great Britain been con- 
ducted since 1900 that neither the late war nor the present dis- 
turbed condition of the world commodity and security markets 
has been able to check the constant growth of public confidence. 


REASONS FOR OPTIMISM 

It may be predicted with assurance that the present situation 
of investment trust companies in the United States will be fol- 
lowed by the same constructive developments. Instances can be 
cited in our own country of every kind of mistake and abuse which 
beset the early path of the British companies. But the mistakes 
and abuses have been in proportion much less extensive, and 
there are many indications that public interest will be rehabili- 
tated here in not many more months than it required years in 
Great Britain. This may be taken for granted because of the 
financial strength and integrity of the banking groups sponsoring 
most of our leading investment trusts. Moreover, the effects of in- 
telligent criticism conveyed in the many reports of governmental 
and official agencies are being felt, while the New York Stock Ex- 
change, in its listing requirements for investment trusts, is en- 
couraging sound publicity, accounting, dividend, and marketing 
policies. ‘ 
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CAREFUL SELECTION NEEDED 


But, in the fourth place, it must be patent that a careful selec- 
tion will always have to be made of the investment trust funds or 
companies suited to the requirements of any individual or estate. 
Not only must the good be separated from the bad, but circum- 
stances should be weighed in each case in order to determine just 
what kind of investment trust is needed. A widow will find her 
financial haven in the uniform trust funds of some bank, or in 
preferred stocks or debentures; a person of greater means will 
prefer a “business man’s speculation,” and hold equities in a less 
conservatively managed company; and so on. 


SOME USEFUL CRITERIA 


In general, he will be a wise investor who, among other things, 
looks to the following requirements: 

1. Wide distribution of risk among investments, involving 
bonds as well as stocks, representing a broad range of issuers, 
and often originating in other important industrial and financial 
countries than the United States. 

2. Continuous competent supervision of the investment hold- 
ings with no ulterior motives beyond the maintenance of the 
soundest possible investment position. 

3. Capital structure consisting wholly of capital stock, or of 
capital stock preceded by senior securities in such conservative 
ratios (as compared with the common paid-in equity) that the 
prior charges have been kept well within reasonable expectation 
of interest and dividend yield. 

4. Avoidance of bank borrowing, except in moderate amounts, 
and for purely temporary purposes. 

5. Maintenance of liquid position by confining investments 
mainly to high-grade, seasoned, and marketable securities, and 
by holding reasonable proportions in the form of cash or call 
loans in order to take advantage of buying opportunities during 
periods of depression. 

6. Proper accounting at regular intervals. 

7. Sufficient size to permit the overhead required for capable 
management. 
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8. Compensation arrangements for organizers or managers 
which are a matter of public record, simple in construction, and 
fair both to the public and themselves. 

9. Refusal to divert investment capital toward the salvaging 
of critical situations in the market for their own issues, or toward 
the maintenance of artificially high market quotations thereon. 

10. Offering of their shares at prices which bear careful an- 
alysis as regards book values and earnings, realistic appraisals 
of underlying securities, and reasonably low distribution out- 
lays. 

11. Constant emphasis upon the importance of accumulating 
reserves out of current cash earnings. 


In closing, I hope a charge of undue optimism will not be held 
against me if I venture the thought that investment trusts will 
form an increasingly useful part of our financial machinery. 
They are bound to render a great service, both to investors and 
to the nation’s industry, in the measure that they remain on the 
lookout for new or under-valued investment opportunities, and 
encourage international trade by a ferreting-out of sound secur- 


ity values throughout the world. In a word, their economic func- 
tion should be to develop sounder uses for private investment 
capital, and thereby give more constructive guidance to the 
world’s commerce and industry. 


LELAND REX ROBINSON 





OUR SYNTHETIC PROSPERITY’ 

URING the Coolidge administration we witnessed ef- 
forts by the President and Mr. Mellon to affect the 
course of business through the issuance of statements 

of confidence in the nation’s economic welfare. In the past year 
a new leader of the “business party” attempted to stabilize the 
economic situation he had inherited. 

But the effort came too late, after speculation had reaped its 
harvest and had drawn from the use of legitimate business the 
credit which was so necessary to continued economic welfare. 
Certainly, the depression is by no means limited to the United 
States, and there were industrial and agricultural factors tend- 
ing to a lessening of momentum, but there is strong evidence 
that a mild recession might have been substituted for the present 
severe depression; for the first time in its history the United 
States had potential control of credit and machinery for its ma- 
nipulation. 

When Mr. Hoover acted to marshal forces in the economic 
struggle, the only governmental organization available for ac- 
tive participation was the Federal Reserve Board. Moreover, 
his personal philosophy and the attitude of his party required 
that the conduct of business or its reconstruction be allocated to 
private agencies. Consequently, prominent business and indus- 
trial representatives were invited into conference, from which 
issued infiated announcements, of camp-meeting quality, of pro- 
grams of construction and rehabilitation. The publicity which 
flooded the country gave the impression that public benefactors 
would initiate activity of such proportions that the recession 
would be blocked. Business leaders, particularly bankers, had 
been issuing solemn statements since the first day of the stock- 
market break that the collapse would be of short duration and 
that the business recession had already reached its maximum. 

As significant to his program, Mr. Hoover enumerated three 

* The author wishes to credit Mr. Vincent Cohenour and Miss Helen Shoemake 
with assistance in the collection of data. 
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important steps: (1) the mobilization of credit; (2) mainte- 
nance of wages; and (3) construction and maintenance of plant 
and equipment. Under the auspices of the Chamber of Com- 
merce of the United States, the National Business Survey Con- 
ference’ was called to assume responsibility for the stabilization 
of business. It centered its efforts upon “maintenance of em- 
ployment” and “circulation of accurate information concerning 
business conditions to offset the equally disastrous effects of un- 
restrained optimism and undue pessimism.’” Its efforts in the 
first category were applied to the development of construction. 

Accomplishments resulting from the President’s initiative are 
incommensurable. Business activity is now approaching its low 
point after a full year of recession. This recession had been un- 
der way three months before the stock-market collapse, and re- 
adjustment of the credit and rate structure had been urged by 
economists for many months. Maintenance of wages and em- 
ployment are too closely related to be prescribed for separately. 
Unemployment in serious proportions had existed for many 
years, and the “boom” period of 1928-29 had not solved the 
problem. Where wage rates have been maintained in the past 
year, they have frequently resulted in the curtailment of em- 
ployment through “lay-offs,” part-time, and “speed-ups.” Much 
of the construction and plant and equipment maintenance un- 
dertaken in the past six months was already part of programs of 
expansion or rehabilitation. To what extent the Survey Confer- 
ence has succeeded in preventing curtailment of these programs, 
it is impossible to estimate. There is no evidence in the field of 
construction that building has been greatly stimulated, and it is 
difficult to see that publicly expressed opinion of business lead- 
ers has been less optimistic than when the slogan was “business 
as usual.” 

The present is the most favorable period, while we are im- 
pressed with the uncertainties and sufferings which are so griev- 
ously a part of depressions, to plan against the recurrence of this 
condition, which so many business men were convinced could 
not happen again. The Republican Party hopes earnestly for 


* Supra, p. 275 f. 





* Supra, p. 275. 
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improvement of conditions betore the congressional elections of 
next fall. It now has the o»portuity to initiate programs for the 
improvement of the economic system. We are greatly in need of 
more accurate information upon all economic and business prob- 
lems, covering greater detail of business activities, reported at 
more frequent intervals, and made available to the public. The 
problem of unemployment and wages can be directly attacked 
by legislation providing unemployment insurance, effective la- 
bor exchanges, and federal grants corresponding to the fund for 
the development of public highways, the new grant to be made 
available to assist municipal programs of city planning, the elim- 
ination of slums, and the construction of model tenements. A 
contribution can be made toward stabilization of the money 
market by the control of speculation. Official co-operation is 
needed in the planning of public works, and participation in in- 
dustrial conferences to prevent the tendency toward enormous 
overexpansion in plant capacities apparent in many industries. 
Since the harm of passing the Hawley-Smoot Tariff Bill has 
been accomplished, its provisions might be suspended for a year 
or its flexible provisions put to maximum use until an impartial 
commission of economists can make a scientific study of the 
problem. These are merely a few of the important measures in 
which national leadership is needed. 


GENERAL BUSINESS CONDITIONS 


As an indication of our present economic and business condi- 
tions, both as a background for this review of present combative 
efforts and as an estimate of the situation with which a future 
program will be obliged to deal, an evaluation of our business 
welfare has been attempted. Our economic life is too complex to 
yield independent factors and, consequently, qualifications are 
always necessary. In such cases an expert is one who can qualify. 

General business should reach its lowest level this summer and 
should show improvement in the fall. The favorable items are 
the volume of available credit at low rates, shifting emphasis 
from the speculative stock market to more fundamental business 
investments, low prices of raw materials, and improvement in 
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certain phases of construction. Retarding factors are agricul- 
ture, particularly the wheat situation, depression abroad, severe 
unemployment, the continued curtailment of manufacture and 
mining, and reduced consumer buying power. 

The credit situation is of great importance, because the de- 
clines in industrial activity and in commodity prices throughout 
the world have been in part due to the high money rates pre- 
vailing in this country in 1928 and 1929. Speculation in stocks 
in the United States drew funds from abroad, interfering with 
the functioning of fundamental business of many countries. Ag- 
ricultural depression and extensive unemployment greatly re- 
duce the purchasing power of the consumer and retard his ability 
effectively to demand products which he has produced. Our own 
economic welfare is more closely than ever before related to for- 
eign producers and foreign markets, and the United States has 
become such a powerful factor in the world conditions that eco- 
nomic welfare elsewhere may very well depend upon our setting 
our own house in order. 

In the following summaries of important elements in the eco- 
nomic business situation, emphasis has been placed upon com- 
parison with a period of years rather than with the unusual year 
1929. 

EMPLOYMENT AND WAGES 

In June the Bureau of the Census published sample returns 
from its survey of unemployment, announcing that in April, 
when the census was taken, 2 per cent of the population was un- 
employed. There are many reasons for questioning the signifi- 
cance of this statement. The percentage expresses the number 
of unemployed in relation to the total population, including chil- 
dren, housewives, retired persons, and others who do not nor- 
mally work for wages. The territory surveyed was . -gely rural 
and at a time when farming was at its spring peak. Moreover, 
persons temporarily out of work, on part-time basis, or kept 
from work by illness were not recorded as unemployed. 

The Industrial Commissioner of New York State estimates 
that 13 per cent of those regularly employed in seven New York 
cities are now unemployed, as contrasted with the Census Bu- 
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reau estimate of 3 per cent. A preliminary estimate of unem- 
picyment in May, excluding office workers and farm laborers, 
made by the American Federation of Labor, sets the figure at 
3,600,000. 

An employment index of the Federal Reserve Board reached 
in May the lowest point since August, 1922. The New York 
State report for June comments, “The index of factory employ- 
ment in New York State dropped to 86.7, the lowest point ever 
recorded.” The average for the period 1925-27 is 100 per cent. 
The index is based upon the experience of 1,800 factories which 
report regularly to the Department of Labor. 

June reduction in employment exceeded the usual seasonal 
proportions. While summer expansion in the food-manufactur- 
ing and stone, clay, and glass industries displayed evidence of 
fulfilment, curtailment in other fields was severe. Many silk 
mills, automobile factories, and miscellaneous plants have closed 
down for periods of adjustment. Cotton textile mills, iron and 
steel, and machine tool plants, coal and metal mines, and rail- 
roads have curtailed their operations and scheduled “lay-offs” 
of employees. There is much part-time, uncertainty, and suffer- 
ing. Normally, factory employment reaches a spring peak in 
March, remains low in the summer, and rises to the highest point 
in September. This year the spring increase did not occur 
merely a decline in the rate of decrease. There is no indication 
of improvement before the fall. 

It is interesting to refer to the experience of previous depres- 
sions. According to estimates by Givens and Wollman,* 5.6 per 
cent of those attached to manufacturing and transportation were 
unemployed in 1927. In 1924 there were 8.3 per cent unem- 
ployed. In the years 1921 and 1922 there were, respectively, 
21.2 per cent and 15.4 per cent. The addition of the construc- 
tion and mining industries to these categories increases the per- 
centage in 1924 to 11 per cent and in 1927 to g per cent. It is 
probable that our present situation is not far below that of 1924. 

It is estimated that payrolls have declined, on an average, 
$1,000,000 each week for the past year. The Federal Reserve 


* Recent Economic Changes, I1, 466-70. 
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Board index for May was the lowest since October, 1924. Ac- 
cording to The Analyst, wages have declined even more rapidly 
than employment. The New York State Industrial Commis- 
sioner reports average earnings the lowest in two years. 


CONSTRUCTION 


In periods of depression hope for improvement in business 
conditions centers in recovery of building activity. Rising rapid- 
ly from the depression of 1921, values of building permits, cor- 
rected for the changing price level and for long-time growth and 
seasonal factors, reached a high point in 1925. The subsequent 
decline was accelerated in 1929 and at present approximates 
another cyclical pit. A similar story is recorded by total con- 
tracts awarded, as reported by the F. W. Dodge Corporation for 
thirty-seven states east of the Rocky Mountains. The analogous 
position of 1930 and 1921 has spurred hope that the demand 
again exceeds the supply and that building will soon gain in ve- 
locity. 

While the total June building awards for thirty-seven states 
exceeded June of the previous year by 13 per cent, the gain was 
due to several large contracts for natural gas pipe lines and elec- 
trical power developments. 

Of the component series constituting total contracts, residence 
construction registered the greatest decline in the past four 
years, the largest recessions occurring in cities exceeding 500,- 
000 population. 

June residential building awards were less than $97,000,000, 
the lowest June for several years, 51 per cent of June, 1929, 
and 42 per cent of the corresponding month’s average for the 
period 1925-28. Awards for the first six months of the current 
year were about 43 per cent of the average first half-year of the 
period 1925-28. The decline in apartment awards was propor- 
tionate to that for total residences, dwellings now comprising 
about one-half of total residential construction. 

Non-residential building contracts for June were approxi- 
mately 4.6 per cent above the average June for 1925-28, and for 
the half-year, less than 1 per cent below the 1925-28 average 
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for the corresponding period. According to an estimate of the 
Building Managers’ Association, Chicago has vacancies aggre- 
gating 17.6 per cent of total floor space. 

Three and one-half billion dollars are expended each year 
upon public construction, employing 900,000 men, it is estimat- 
ed.° The trend is upward. Public expenditures on permanent 
improvements in the United States represent from 35 to 40 per 
cent of the total volume of expenditures for all private and pub- 
lic construction, costing more than $1,500,000,000, and account- 
ing for more than one-third of the public-works outlay of the 
federal government. The leading expenditures of the federal 
government were on road-building, grade crossings, and public 
buildings. Municipalities spent money largely for permanent 
improvements, notably on transportation facilities, public build- 
ings, schools and hospitals, water supply, and sewage disposal. 
These agencies, in the opinion of the Committee, are behind in 
their programs for permanent improvements. Though per capi- 
ta burdens have increased in recent years, there is no financial 
embarrassment of the governmental units. 

For the first half of 1930, public works and utility contracts 
combined totaled 38 per cent more than for the corresponding 
period in 1929, and 55 per cent more than for the average of the 
same period in 1925-28. 

Despite availability of mortgage funds and low interest rates, 
the five-year decline of construction, and the six-year decline in 
material costs, building movement is slow. Unemployment, low 
consumer buying power, and uncertainty of the future aggra- 
vate the surplus of housing at present rentals. The hope for the 
immediate future lies in public works, but effort has been con- 
centrated there and it is slow to respond. 


MONEY AND CREDIT 
A year ago, with emphasis upon the stock market, brokers’ 
loans were enormous, rates high, and real credit for business was 
curtailed. The stiffening of rates at that time, followed by quick 
* Planning and Control of Public Works, Report of the Committee on Recent 


Economic Changes of the President’s Conference on Unemployment. New York: 
National Bureau of Economic Research, Inc., 1930. 
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reduction, would doubtless have checked the speculative use of 
credit and assisted in stabilizing business to an extent that would 
have prevented the degree of depression now being experienced. 
This judgment is based upon the experience of the stock market 
and general business, the former reacting quickly to credit con- 
traction or expansion, the latter lagging usually from six to ten 
months. At present, with apparently abundant credit available 
at low rates, the outlook is for improvement in business within 
the third quarter. 

On June 20, the Federal Reserve Bank of New York reduced 
the discount rate to 214 per cent, the lowest in the history of the 
Federal Reserve System. Short-term rates fell to the lowest av- 
erage since October, 1924. These rate recessions were associat- 
ed with the low level of bank indebtedness and declines in the 
amount of money in circulation. Commercial loans reached in 
May the lowest point since 1927, and relative to the trend of the 
last seven years, a position considerably below normal; while 
“all other” (largely commercial) loans of important member 
banks had been declining since November, an upturn occurred 
in the last two weeks of June. It is still problematical whether 
this turn marked the end of liquidation or was merely associated 
with speculative transactions. However, from a seasonal point 
of view, this class of loans should show substantial improvement 
by the fall. 

Money in circulation has continued to decline to the lowest 
level in the last eight years; this decline was broken early in July 
by the demand for holiday currency. Expansion of bank credit 
has continued, additions to investments and the recent advances 
in commercial loans offsetting the decline in collateral loans of 
operating banks. 

While increase in production for the period 1923-29 has been 
at the rate of 2.4 per cent annually, “all other loans and dis- 
counts” of operating member banks increased in the same period 
on an average of 3.15 per cent annually. These differences may 
be due to “all other loans” including unsecured speculative and 
short-time credits rather than strictly commercial items. That 
business is getting its money increasingly from profits and the 
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sale of securities and less on the sixty-to-ninety-day loan basis 
is suggested by the fact that loans on securities by operating 
member banks have recorded annual average increases of 16.5 
per cent, a rate five times as great as that of “all other loans” and 
approximately three times the rate of deposit growth. 


BONDS AND STOCKS 


As the half-year ended, prices of shares settled down from the 
spring flare. The Standard Statistics daily stock price index of 
twenty railroads fell in June below the November pit. Indexes 
of twenty utilities and of fifty industrials held against the final 
pressure, reaching June bottoms respectively 31 and 6 points 
above the November low records. 

May was the period of severe liquidation, with eight million 
shares traded on the New York Stock Exchange May 5, the rec- 
ord day since last October 30. Doubtless, the plunge was the re- 
sult of reports of reduced earnings in the first quarter and of the 
continued high ratio of stock prices to dividends. 

Stock prices are now in a healthier position, with respect to 
the trend of the last seven and one-half years, than at any time 
since the middle of 1928. With the daily average of shares trad- 
ed in June the lowest since January, with evidence of banks add- 
ing to their investments, with reported odd-lot buying of stocks, 
and with credit available at low rates, the stabilization of the 
stock market should be close at hand. 

Affected by popular interest in the stock market, the volume 
of new bond issues and the developments of the Young Plan 
reparation loan, the bond market was unsettled and hesitant un- 
til early July. The recent improvement in the bond market 
should continue at an increased rate. 


INDUSTRY 


General industrial activity tends downward toward a low point 
in the summer. By late September, gradual recovery should be 
in evidence. It is important to recall, in making comparisons, 
that while the Federal Reserve Board index of manufacturing 
and mining increased for the period 1927-29 at the rate of 12 
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per cent annually, the rate of increase for the period 1923-29 
was only 2.4 per cent. 

Line pipe, alone, held its place in the demand for iron and 
steel. Reduction in iron and steel orders for railway supplies, 
farm implements, construction, and automobile manufacture 
was apparent. There is some evidence that maintenance of pro- 
duction has hastened price decline. Steel-mill operations showed 
marked retrenchment in the month of June, which also recorded 
the blowing out of twenty blast furnaces, equaling the curtail- 
ment of last December and corresponding to the retrenchment 
of 1924. July will probably record a still lower position in steel 
operations. 

Automobile production reached in April the largest total for 
that month with the exception of April, 1929, and established 
the peak for the year. This mark was due largely to truck man- 
ufacture, which approached the record level of the previous year. 
Passenger automobiles followed closely the course of 1928. Re- 
trenchment is now characteristic, with the announced closing of 
several plants for a fortnight in July; the output for this month 
will probably reach the lowest point in the present recession. 

Tire production decreased in June, following the decline in au- 
tomobile and parts manufacture. The 5 per cent cut in prices, 
preceded by mail-order price reductions and low crude-rubber 
quotations, did not bring the expected increase in demand. 

A recent sharp decline in activity is recorded for all branches 
of the textile industry, accompanying a decrease in consumption. 
While cotton consumption increased in April, it fell off heavily 
in May. Mill stocks of raw cotton were unusually high in May 
and unfilled orders were the smallest in four years. Silk con- 
sumption in June dropped to the lowest level since 1924, and 
both imports and exports declined. Cotton-mill activity con- 
tinues to decline, but cotton sales have apparently slightly im- 
proved. Woolen-goods production will probably increase in sea- 
sonal proportion for the fall trade. 

Price declines continue with silk prices now the lowest since 
1915, woolen prices since 1921, and cotton prices since early 


1927. 





OUR SYNTHETIC PROSPERITY 327 


RETAIL TRADE 


Department-store sales, as recorded by the Federal Reserve 
Board, showed an increase in April due to the Easter holiday. 
Although sales for May were 2 per cent below those for the same 
month of last year, they were in comparably a favorable position 
with regard to the trend of the past six years and the regular 
seasonal position. Stocks on hand had decreased as compared 
with the previous year. 

Sales of fifty-seven chain stores retained their half-year lead 
over the corresponding period of 1929. Wholesale trade in drugs, 
hardware, and dry-goods was considerably below the previous 
year. Wholesale grocery sales recorded in May the first signifi- 
cant decline from the corresponding month of last year. 

When adjusted for trend and seasonal movement, business 
failures and liabilities continued to increase. In actual numbers, 
failures recorded the largest total of any June on record, but 
relative to the previous five months, showed a decline. Liabili- 
ties were the largest since last December. 

Retail trade probably will remain in a cyclically low position 
for the remainder of the year. Different sections of the country 
will, of course, vary with the fortunes of their economic activi- 
ties. In many agricultural sections improvement in the con- 
sumers’ purchasing power is not in sight. 


AGRICULTURE 


June brought to an end a wheat year which is considered the 
poorest in a generation. It is currently the opinion among many 
experts that though prices will show improvement over the pres- 
ent low points, it is the prospect that in the next seven years they 
will average below those of a similar period just past. The av- 
erage purchasing power of wheat—the ratio between an index 
of wheat prices and an index of the prices paid by farmers—has 
been lower in the past two seasons than at any time in the past 
twenty years. Reports from other countries indicate that pro- 
duction of wheat this year will exceed last year’s crop. The farm 
income in practically every section of the country will suffer, 
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causing a loss of purchasing power which is already felt in retail 
trade. 

Accompanying general overproduction of basic commodities, 
there is a reduction of exports directly affecting our largest 
money crops, cotton and wheat; foreign markets are becoming 
increasingly independent of the American source of supply. 

Cool weather and lack of rainfall, which affected the outlook 
for crops earlier in the summer, were overcome in June by warm 
weather and moderate precipitation in most sections of the coun- 
try. Harvesting of winter wheat is progressing, and the condi- 
tion of spring wheat is reported as favorable. As a whole, cotton 
showed improvement. Pastures of the Mississippi Valley have 
been affected by drought. 

The Department of Agriculture index of farm prices con- 
tinued its decline, reaching in mid-June a point 9 per cent be- 
low the same month of 1929 and the lowest point since October, 
1922. 

Livestock prices have, in general, been stronger than those of 
other farm products, but an increase in the slaughter of cattle in 
June was accompanied by a reduction in wholesale beef prices. 
On the other hand, hog and pork prices for the next half-year 
will be strengthened by a decrease in the 1930 spring pig crop 
reported by the Department of Agriculture, by low cold-storage 
holdings, and by a reduced supply of marketable hogs on farms. 

The Federal Farm Board announced during June the forma- 
tion of the Cotton Stabilization Corporation with functions sim- 
ilar to those of the Wheat Stabilization Corporation. 


COMMODITY PRICES 


The Irving Fisher index of wholesale prices of two hundred 
commodities has declined steadily since July, 1929. With av- 
erage prices for 1926 equal to 100 per cent, July, 1929, average 
prices stood at 98.6 per cent, while average prices for the first 
week of July, 1930, recorded 85.6 per cent. The highest point in 
the post-war period was made in 1920 with 167.2 per cent, and 
the lowest point prior to 1930 was 91.2 per cent, in January, 
1922. The purchasing power of the dollar showed an increase of 
16.8 points in the first week of July, 1930, with the average for 
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1926 the base. The lowest value for the dollar was 59.8 per cent 
in May, 1920. 

The index of wholesale prices of all commodities of the Bu- 
reau of Labor Statistics reached a point at the end of May 9 per 
cent below the lowest point of 1929 and slightly lower than the 
lowest preceding point for the past fourteen years. This decline 
in commodity prices has been world-wide, and it is estimated 
that wholesale prices in the principal industrial countries have 
shown an average decline of 10 per cent in the past year. Com- 
modities whose prices are determined in international markets 
record the sharpest decline, and particularly those raw mate- 
rials for which supply has not been adjusted to the demand; 
these include rubber, coal, wheat, coffee, sugar, silk, cotton, wool, 
copper, and petroleum. Wool recently reached the lowest point 
in twenty-six years, silk the lowest in fifteen years. 

Prices of non-agricultural commodities, according to the Bu- 
reau of Labor Statistics, have registered a constant downward 
trend since the high point in 1923, while agricultural commodi- 
ties have, in the same period, fluctuated widely about a horizon- 
tal tendency, at present moving downward but not yet approach- 
ing the low point of 1924. Wheat has reached the lowest point 
since 1914; oats approximate the low points of 1923 and 1928; 
corn is at approximately the high level of 1926, which was fol- 
lowed by three years of relatively high prices. 

Prices of lambs are low, of hogs steady, and of cattle, though 
declining, still considerably above the 1926 level. 

Prices of pig iron are, with one exception, the lowest in eight 
years, while finished steel is lower than at any time in the same 
period. 

While retail food prices have tended generally downward since 
the fall of 1929, they are still relatively high as compared with 
the years 1922 and 1924. The index of the United States Bu- 
reau of Labor Statistics stands at present not far below the low 
points of 1928-1929. 

TRANSPORTATION 

The prosperity of many railroads will depend upon agricul- 

tural conditions and the movement of crops next fall. Total op- 
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erating revenues and net railway operating income for class-one 
railroads have, when adjusted for seasonal change, fallen 13 per 
cent and 32 per cent, respectively, below the April and May po- 
sitions of a year ago. 

Total car loadings for the first twenty-five weeks of the cur- 
rent year were almost 10 per cent below the corresponding pe- 
riod for 1929. When adjusted for seasonal variations, total 
loadings approximate the low point of 1924. According to the 
estimate of the Shippers’ Regional Advisory Boards, freight-car 
requirements for the third quarter of 1930 will be 6.5 per cent 
below those of the corresponding period last year. By commod- 
ity groups, estimates of car needs for ore and concentrates show 
a decrease of 16 per cent, for coal and coke 5.4 per cent, for lum- 
ber and forest products 13.5 per cent, for automobiles, trucks, 
and parts 25.3 per cent, for iron and steel 11.9 per cent, for brick 
and clay products 15.6 per cent, for machinery and boilers 14.3 
per cent, and for agricultural implements 10.3 per cent. 


FOREIGN TRADE 


Since the present business recession is world-wide, our foreign 
trade must await improvement in conditions elsewhere. With in- 
creased competition in foreign markets for our crops and manu- 
factured products, we may expect the quality of our exports to 
improve at the same time that the quantity relatively decreases. 

Burdened with interest payments, which ordinarily might be 
available for purchase of American goods, foreign customers are 
small purchasers. As a creditor nation we must expect the Unit- 
ed States greatly to increase its purchases. 

France has suffered less than most other countries; Germany 
is evincing recovery from her post-war condition; and the Ar- 
gentine shows evidence of increasing competition in the crop and 
livestock market. Present shipments of agricultural implements 
to Russia represent contracts obtained last year. 

Both imports and exports continued in May the decline in- 
augurated last fall. The greatest loss in value of both exports 
and imports was in raw materials. Manufactured foodstuffs 
alone did not join the general commodity decline. While the 
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volume of wheat exported exceeded the usual seasonal increase, 
low prices resulted in values considerably below the usual sea- 
sonal figure. 

The Hawley-Smoot Tariff Bill became a law on June 17. Its 
effect upon our foreign trade is likely to depend upon the scien- 
tific use of the “flexible clause,” which permits of adjustment of 
the provisions in the bill. Since Canada, as our greatest cus- 
tomer, has shown interest in retaliating for our restrictive pro- 
visions, much apprehension has been felt for our future foreign 
trade. 

Favorable to recovery in world prices is the relinquishing of 
the pressure of high money rates upon commodity markets. 
There is evidence of resumption of foreign borrowing in our mar- 
kets and the relief of pressure on the foreign exchanges. June 
recorded a reduction of the inflow of gold resumed early in the 
year. 


Joun H. Cover 





BUSINESS REHABILITATION IN ENGLAND 


velopments in the “rationalizing” of British industry, it 

appears desirable to turn in retrospect to the post-war in- 
dustrial conditions in England, which have formed the setting of 
the various plans now under discussion or trial. The rather 
gloomy picture painted for England by the press at the present 
time is likely to be construed by some American readers as mere- 
ly further evidence of the world-wide trade depression that set in 
last fall. Certainly the depression has intensified England’s in- 
dustrial troubles; but in England, unlike America, the depression 
has climaxed a period of maladjustment which has lasted almost 
uninterruptedly since the war. Temporary arid halting improve- 
ment has occurred at times, it is true, but serious troubles have 
persisted in England’s basic industries, and the problem of unem- 
ployment has been a continuing post-war phenomenon. England 
has watched France, Germany, and other countries in which the 
problem of post-war adjustment appeared far more hopeless pass 
her on the road to economic recovery. She has, moreover, assisted 
in their recovery. 

Following the war, England was among the first to check in- 
flation and work out a balanced budget, as the first necessary step 
toward recovery. In an effort to restore her financial prestige, 
among other considerations, she set herself the task of restoring 
the pound to its pre-war value in the foreign-exchange markets of 
the world, and in the spring of 1925 succeeded in returning to the 
gold standard. But financial recovery did not cure her industrial 
ills. After some improvement in 1923 and 1924, trade again 
sagged toward the middle of 1925, and such progress as had been 
made by the beginning of 1926 disappeared in the coal strike. 
Though the sharp increase in unemployment and depression 
which attended and followed the strike were partially alleviated 
in 1927, trade conditions continued in a semi-depressed state 
through 1928 and 1929, during years which witnessed rapid re- 
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le ATTEMPTING to describe and interpret the recent de- 
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covery in many parts of the world and a high level of prosperity 
in the United States. At no time during these years did the num- 
ber of unemployed fall much below 1,000,000." Some two-thirds 
of the unemployed have been drawn from England’s basic indus- 
tries, such as iron and steel, coal, shipbuilding, and textiles. 

The present depression has therefore superimposed worse con- 
ditions upon a situation already bad. Exports have fallen tc lower 
levels, and reports from practically all of the major branches of 
industry have been more discouraging. By June 16 of this year 
the reported number of unemployed had increased to 1,885,300 
as against 9,723,600 employed persons (on May 26). The num- 
ber of unemployed was 762,587 above that of June, 1929. 

A variety of explanations have been offered for the persistence 
of maladjustment in England, but, broadly speaking, there ap- 
pear to be two main lines of opinion (not altogether independ- 
ent). Both recognize England’s peculiar dependence upon foreign 
trade and finance and the basic necessity of exporting manufac- 
tured products in exchange for foodstuffs and certain raw mate- 
rials. They recognize that English producers have faltered in the 
face of intense competition. But there has been difference of em- 
phasis with respect to basic causes. 

One line of opinion, with Mr. Keynes among the economists 
and Mr. McKenna among the bankers as spokesmen, and with 
some adherence in the Labour and Liberal parties, has centered 
attention on monetary causes. These men counseled against the 
endeavor to drive down English prices to a level that would per- 
mit the restoration of the pre-war parity of the pound, contending 
that the fall in English prices would beget depression and con- 
tinued maladjustment. In their view, not only would the fall in 
prices increase the burden of the public debt, but they regarded it 
as inevitable that certain “sheltered prices’”—such as wages— 
would resist reduction and thus handicap British trade through a 
considerable period. Mr. Keynes, in particular, contended against 
the restoration of the gold standard on these grounds, and he 
urged that, once restored, it would tie the hands of the Bank of 


* The total number of unemployed cannot be ascertained. The published figures 
cover only insured persons and exclude persons involved in trade disputes. 
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England and make credit needs of trade subservient to the vaga- 
ries of the foreign exchanges. 

Since that time, members of this group have continued to draw 
attention to banking policy. The Bank of England has been sub- 
jected to a fire of criticism on the ground that its credit policy has 
been restrictive and detrimental to the recovery of British indus- 
try. Among the bankers Mr. McKenna has been most outspoken, 
contending that the Bank of England as a central bank was alone 
in position to release the additional reserves which would enable 
the commercial banks to meet fully their obligations to trade. But 
the joint-stock banks have not escaped criticism, it being alleged 
that they have been unduly conservative in making “‘advances” 
to trade customers and that they have been too prone to place 
their funds in government obligations, security loans, and for- 
eign business, to the hurt of British trade. Needless to say, the 
banks have risen in their own defense. Defenders of the Bank of 
England point out that it has done its utmost within the limits of 
sound banking policy. They observe that the Bank succeeded in 
keeping its discount rate unchanged at 4% per cent for a period 
dating from April, 1927, to February, 1929, and that the ad- 
vances which carried the rate to 614 per cent in 1929 were post- 
poned as long as possible in the interests of British trade. In the 
interim the Bank’s reserves were allowed to fall considerably be- 
low the £150,000,000 which had been regarded in some quarters 
as the minimum of safety. The Bank’s discount rate has subse- 
quently been reduced to 3 per cent. Similarly, the chairmen of 
the joint-stock banks have utilized every occasion to call atten- 
tion to the magnitude of their “advances” to British industry and 
to the extent to which they have “stuck by” troubled British in- 
dustries in the face of large risk and loss. 

The other major line of opinion, which typifies the view of 
many British bankers and students of British industry, holds that 
the banks have been impotent to cure the organic trouble that has 
beset England since the war. Increased attention has been drawn 
to the shortcomings of certain major industries along technolog- 
ical and organization lines, as a reason for failure to regain world- 
markets in the face of aggressive competition from America, 
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Germany, and newer industrial areas. It is urged that English 
industrialists have been unduly slow in adjusting themselves to a 
new set of conditions. In the textile industry, for example, many 
of the mills have been family affairs operated on relatively small 
scale. Machinery in many cases has become obsolete or at least 
has not been kept up to the standards set in competing countries, 
leaving producers handicapped in the matter of costs as well as 
in meeting new styles and demands. Vested interests of owners 
and of the banks heavily committed through past “advances” 
have stood in the way of eliminating the unfit and of achieving 
economies through larger-scale production and management, un- 
til extensive reorganization is now called for—reorganization 
which must have been forced upon English industry more auto- 
matically and gradually except for the momentous events grow- 
ing out of the war. 

The program of rationalization climaxes and accompanies a 
variety of plans for accomplishing England’s industrial regenera- 
tion. Investigation has been urged in the banking field. The polit- 
ical parties have espoused this or that panacea. The Con- 
servatives veered toward protection (characterized by the more 
palatable term “safeguarding” ), and have attempted to promote 
a plan of “imperial preferences” or “Empire free trade.” They 
claim much for their “derating” bill which was designed to re- 
lieve industry somewhat from the burden of local taxation. Dur- 
ing the last elections the Liberal party put forward an extensive 
program of public works as its solution of the problem. And, 
finally, the Labour party came into office with the definite pledge 
to cope with the unemployment problem. A new cabinet post was 
created to that express end, and for more than a year Mr. Thomas 
wrestled with the economic situation, exploring various avenues 
while resisting the extreme demands of the left wing of his party. 
Recently he has given way to an Economic Advisory Council 
built up out of representatives from labor, finance, and industry 
who are to meet with the prime minister at regular intervals. 

It is yet too soon to indicate the line of the Council’s recom- 
mendations—whether, for example, the Liberal party’s program 
of extensive public works will be undertaken, or whether an at- 
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tempt will be made to speed up rationalization. The latter is at 
least indicated. Though under way for some time, rationalization 
has proceeded slowly. Committees, both public and private, have 
been at work in the depressed industries attempting to diagnose 
ills and formulate plans of reorganization. The government com- 
mittee appointed last year to inquire into the cotton industry has 
recently presented its report. In the meantime some progress has 
been made in revising capital structures and writing off losses to 
the end of evolving productive units that can pay their own way. 
Many obstacles have stood in the way of weeding out and re- 
aligning the many competing companies. It has been necessary 
to overcome the conservatism of owners and their unwillingness 
to admit and accept the losses which any stock-taking must force 
upon them. In many cases the banks have been heavily involved 
in the affected districts, and their reluctance to write off large 
“advances” is understandable, so long as there was any chance 
that the long-delayed trade revival might arrive. As that hope 
has faded, it would appear that a greater measure of co-operation 
has at length been achieved between interested parties. 

Already partial reorganization has taken place in the textile in- 
dustry, centering around the Lancashire Cotton Corporation, 
which was formed in 1929 for the purpose of amalgamating cot- 
ton mills. By January of this year it had already examined some 
200 concerns and had made offers to 135 of them. Some 25 had 
been refused “as being units impossible to be turned into efficient 
plants.”’ In June it was reported that the capital of the corpora- 
tion stood at £3,437,941 and that over 5,000,000 spindles had 
been acquired. Negotiations were under way with mills that were 
expected to bring the grand total to over 10,000,000 spindles. At 
the time of this report, however, only about one-third of the con- 
trolled spindles were running and the corporation had experi- 
enced some financial loss. 

This corporation typifies fairly well certain of the objectives of 
the rationalization program. According to its chairman, it is 
hoped to achieve improvements in efficiency and large economies 
“by large-scale operation and centralized control of buying mate- 
rials, spinning, weaving and selling.” It appears that English 
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mills have been particularly handicapped in the weaving of 
coarser cloths by small-scale operations. In one center, for ex- 
ample, there is an average of only 860 looms per mill as com- 
pared to 2,000 to 3,000 in America, with the consequence that the 
English mills can devote only 60 or so looms to the manufacture 
of a particular type of cloth as compared to say 500 in the United 
States. But the difficulties in the way of achieving these econo- 
mies are large. If the “obstinacy” of owners can be overcome so 
as to bring about the selective combination of plant, extensive 
commitments of capital will still be necessary to achieve large- 
scale operation with the latest technical developments. It has 
been stated that only between 20 and 30 per cent of the Lan- 
cashire weaving sheds are adapted to the installation of automatic 
looms or automatic attachments to existing looms. And even if 
the corporation achieves its full program with the control of 
10,000,000 spindles and 30,000 looms, it will embrace but one- 
fifth of the spinning industry and merely touch the fringe of the 
weaving industry.” 

In other industries similar moves, though less extensive, are 
under way. In the shipbuilding industry a corporation has been 
formed to acquire obsolete or redundant yards which are to be 
dismantled or resold under restrictions against further use for 
shipbuilding. In the iron and steel industry some large interests 
have been involved in reorganizations and amalgamations. The 
Coal Bill is designed to apply pressure toward consolidation in 
the mining industry. Other examples might be mentioned, but 
enough has been said to indicate the form which rationalization 
is taking and to suggest the fact that it is moving slowly under 
the pressure of economic losses. 

The latest move involving the further participation of English 
banks suggests the financial difficulties of carrying through the 
program of reorganization as well as the difficult position of the 
banks themselves. Readjustment presupposes not only the charg- 
ing-off in whole or part “advances” that in many cases have been 
carried through a number of years, but the advancement of fresh 
capital to make needed changes in plant and equipment. British 


* See the Economist of May 10, 1930, pp. 1042-43. 
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commercial banks have long held to the tradition that their funds 
should be reserved for short-time commercial purposes, and they 
have set themselves against long-term financing and permanent 
tie-ups with enterprise. It is a question as to the extent to which 
they have been able to preserve the tradition in the face of post- 
war depression; in any event their reluctance to proceed further 
is understandable. The Bank of England, as a central bank, is 
least of all justified in financing these requirements, directly or 
indirectly. But the fact remains that many of the troubled indus- 
trial concerns have not been in position to raise necessary funds 
for extensive changes in plant and equipment in view of their 
financial situation. In this connection some of the investment 
banking houses have come in for criticism on the score that they 
have concentrated their interests in overseas securities, and it has 
been contended that inadequate machinery exists for raising do- 
mestic long-term capital. 

It is out of this set of circumstances that a recent move has 
been made with the purpose of improving the facilities for pro- 
curing needed capital for rationalized industries. In November 
of last year the Securities Management Trust, Ltd., was formed 
under the auspices of the Bank of England and included, in its di- 
rectorate, Mr. Norman, governor of the Bank. Though in form 
an investment trust, wide consultative functions were reserved to 
the new institution, and it signalized the Bank’s first overt at- 
tempt to participate in providing a link between industry and the 
long-term capital market. In this way the Bank is seeking, with- 
out acting directly in its capacity of a central bank, to marshal 
the resources of the English capital market behind the movement 
toward industrial reconstruction. There followed in January of 
this year an announcement by Mr. Thomas to the effect that plans 
had been formulated for securing the combined assistance of 
English banks “in placing industry upon a broad and sound 
basis.” In April another step was made by the registration of the 
Bankers’ Industrial Development Company, Ltd., with a nominal 
capital of £6,000,000 divided into A and B shares. Of this capital 
only 25 per cent is to be paid in. The 15 B shares of £100,000 
each were taken by the Securities Management Trust (one of 
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them by Mr. Norman himself), and since each B share carries 
triple voting rights, this gives the Bank 50 per cent of the voting 
power. The 45 A shares were subscribed by the foremost com- 
mercial and investment banking interests of London. In addition 
to the Board of Directors of which Mr. Norman is chairman, an 
Advisory Council has been formed including influential persons 
who are to serve in a consultative capacity. 

It is not the purpose of the new company to finance industry 
directly but to assist basic industries in finding funds for needed 
technical equipment and reorganization. It will examine plans of 
reorganization for industries or sections of industries, and if the 
plans be approved, they will be recommended to existing agencies. 
In this way, without dealing with particular companies or enter- 
ing into competition with existing financial institutions (for 
which its capital was not designed), it is hoped that the co-opera- 
tive assistance of the capital market will be made available for all 
schemes of merit. It is hoped, moreover, that this company will 
encourage the bringing-forward of plans hitherto held up for 
want of financial assistance and stimulate the formation of 
others. Possibly the prestige of the financial interests involved 
and the self-interest of some of the participating banks will do 
something to smooth away some of the elements of friction that 
have stood in the way of rationalization in practically all indus- 
tries. The fact that several industries have already made a begin- 
ning suggests that certain resistances are breaking down under 
economic necessity and that the movement should now gain mo- 
mentum. It represents a real effort on the part of the banks to 
meet the criticism to which they have been subjected. The leader- 
ship in the effort to mobilize the capital resources of the country 
has come from the Bank of England. 

On the other hand, if the stunted growth and backwardness of 
certain major lines of industry be accepted as the diagnosis of 
England’s continued troubles, readjustment must necessarily be 
slow and painful. In some lines she has possibly lost her compara- 
tive advantage permanently, and it may be necessary to recast her 
productive resources.* In other lines where she may hope to re- 


* It is conceivable that a reduction in wages and the standard of living may be 
enforced relatively to the level formerly enjoyed. 
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gain her former place in world-markets by more up-to-date meth- 
ods, it appears that changes in technique are involved—changes 
which have occurred through a period of years in other countries. 
Those changes may be speeded up by co-operative endeavor un- 
der the urge of economic necessity, but, at best, considerable time 
must elapse in formulating plans and in reconstructing plant and 
machinery. If the investment banking machinery has been defi- 
cient, then the consortium of bankers can facilitate the transition 
by assuring capital to worthy enterprises—that is an essential ele- 
ment in the rationalization program. If, on the other hand, this 
situation has arisen in English industry because of the dearth of 
industrial leadership, the bankers may accomplish something by 
taking a greater measure of initiative in industrial organization. 
In so far as British banks have lagged behind in acquiring expert 
knowledge of their clients’ business and financial affairs and have 
sanctioned a spirit of individualism and secretiveness on the part 
of business men and manufacturers, opportunity is now presented 
to the bankers to enter more intimately into industrial problems. 


LEONARD L. WATKINS 





THE FEDERAL COURTS AND ORGANIZED LABOR 
II. FROM THE SHERMAN ACT TO THE CLAYTON ACT 


N EARLIER article’ has pointed out that during the pe- 
riod prior to 1893 there are but seventeen reported cases 
in which the federal courts dealt with organized labor 

and its activities. During that period there was not much real 
development of any principles which could well be called “labor 
law.” The federal courts were trying to apply some of the es- 
tablished rules of the law of torts and some of those more or less 
ill-defined rules called “equity’”’ to situations which had not yet 
become common and which had not assumed the importance 
which they have assumed since that time. Our page-by-page 
search of the reports and a check of the citators disclose that dur- 
ing the period from 1893 to the enactment of the Clayton Act in 
1914 there are reports of eighty-two cases, involving one hundred 
and forty decisions.* In the process of making these decisions, 
the federal courts developed a very considerable body of lav: 
and, from the viewpoint of the labor organizations, it seemed to 
be a very formidable body of law. It is the purpose of the present 
paper to see what are the rules of which that body of law consists. 
Even at the risk of becoming tedious, we want to see first of all 
just what the courts were doing—what judgments they were 
reaching—during this period. When we have done that, we shall 
be in a position to discuss the questions whether the courts have 
“made” law, whether they have acted consistently with estab- 
lished rules of common law and equity, and whether they have 
exhibited any “attitude” toward labor organizations. 

* Journal of Business, III (1930), 205. 

? An excellent discussion of the intangible character of equity jurisprudence is 
to be found in Maitland, Equity, Lectures I and II. 

* The table on the following page shows how little is the increase in the number 
of reported cases directly due to the Sherman Act. How far the act was indirectly 


responsible for the increase, by bringing the federal courts to the attention of liti- 
gants, it is, of course, impossible to say. 
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REPORTED DECISIONS OF FEDERAL COURTS REGARDING ORGANIZED 
LABOR, 1893—1914* 
Criminal cases: 
(Apart from Sherman Act) 
Receivership cases 
Actions for damages: 
Apart from Sherman Act . 
Under the Sherman Act 


Government injunction under Sherman Act 

Injunction at suit of private party: 
Under Sherman Act a a 
Apart from Sherman. Act, and apart from Receivership 3 


Contempt for violation of injunctions: 
Under Sherman Act 
Apart from Sherman Act . 


Procedural matters : ; ‘ ‘ : , ‘ ; 

Appeals, including petitions for writs of certiorari, motions to 
modify, etc. Some are appeals from unreported decisions. 
Many are from injunction decrees . 


Total ; : oa ‘ “sk we ‘ : : 140 


* The classification here adopted is not unequivocally exact, since in a number of instances 
more than one basis is alleged for the proceeding. But it is nearly enough exact to indicate that 
by far the largest part of the labor litigation before the courts of the United States during the 
period consisted of the disposal of private petitions for injunctions apart from the Sherman Act 
or other anti-trust statutes. In a great many of them, the law applied was the statute law of 
some state (see Journal of Business, III, 245-46, as to the manner in which state laws become 
applicable); in others, federal statutes and constitutional law were applied. 

The decisions are discussed in the following groups: (a) the 
criminal cases, (0) the receivership cases, (c) actions for dam- 
ages, (d) injunctions at the instance of the government, (e) in- 
junctions at the instance of private parties, (f) proceedings in 


contempt for violation of injunctions. 


A. THE CRIMINAL CASES 


The criminal cases reported from the federal courts during 
this period, with two exceptions, are of no great importance; 
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and, aside from those two cases, they are noticed principally for 
the sake of completeness.* 

With the principle of U.S. v. Moore’ most readers are now 
familiar. Indictment by a federal grand jury charged Moore 
and others with assault and beating of one Greer, in order to pre- 
vent his attempt to organize a labor union among the mine work- 
ers at Empire, Alabama. The indictment alleged that Greer was 
a citizen of the United States and that defendants had conspired 
to oppress, injure, and threaten him. A demurrer to the indict- 
ment was sustained because the indictment did not show that any 
law of the United States had been violated. It was pointed out 
that one’s freedom to organize or to attempt to organize a labor 
union is not protected by the Constitution or by any statute of 
the United States, and that, while it is probably within the power 
of Congress to enact a statute which would provide such protec- 
tion, until Congress acts in this behalf the federal courts have no 
jurisdiction over such acts as those with which defendants were 
here charged. This, of course, is an affirmation of the principle 
that there is no such thing as a common-law crime against the 
United States.° 

In three instances we find reports of charges to federal grand 
juries—two in California and one in Illinois—in proceedings 
growing out of the railway strikes of 1894. In the first one’ there 
is instruction as to what constitutes, under federal statutes, a 
conspiracy to obstruct the mails, to interfere with interstate com- 
merce, or to interfere with the administration of justice, and in- 
struction as to the nature of the crime of obstructing the mails. 
In another case* the charge instructed the jury with regard to 

“Only one of these prosecutions (not one of the two important cases) was 
brought specifically under the Sherman Act, and that one only partly so. 

* Case No. 61 (1904), Table of Cases, Appendix, p. 370. 

* This principle was more fully discussed in this Journal, III (1930), 240. The 
principle may be seen at work in all of the other cases in the criminal group; and in 
two cases discussed below the prosecution fails because of the invalidity of the 
federal statute upon which the proceeding was based. See U.S. v. Scott and U.S. 
v. Adair, infra. 

"In re Grand Jury (1894), Case No. 24, Appendix. 

“In re Grand Jury (1894), Case No. 29, Appendix. 
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] 
conspiracy generally, as in Case No. 24, and in addition gave 
instruction as to what might constitute a criminal violation of 
the Sherman Act. The charge states clearly that the Sherman 
Act is broad enough in its language to include a labor-union con- 
spiracy.° Apparently only one indictment was brought under 
this charge; no other reported case seems to bear any relation 
to it."° The other charge to a grand jury” is of the same general 
character, but it is of some interest because it led to the indict- 
ment of Eugene V. Debs and his associates for conspiracy to ob- 
struct the passage of the mail.’* Upon motion of Debs and others 
to quash the indictment, the points raised were procedural, ex- 
cept upon the issue of wilfulness. On that issue the principles 
applied were those laid down in U.S. v. Clark:** If one commits 
an unlawful act, as defendants did here in throwing switches 
and overturning cars upon railway tracks, and if the passage of 
the mail is thereby obstructed, there was wilful obstruction of 


* For this statement the court cites U.S. v. Workingmen’s Council of New Or- 
leans. See this Journal, III (1930), 210, and infra. 

* The indictment was in U.S. v. Cassidy (1895), Case No. 37, Appendix. The 
indictment charged Cassidy and others with conspiracy to obstruct the mails and 
with a combination and conspiracy to restrain trade and commerce among the sev- 
eral states and with foreign countries. The proceeding extended over about five 
months during which 216 witnesses were examined. The trial court’s charge to the 
jury consists of more than sixty pages of recital of parts of the evidence, explana- 
tion of the nature of the crime of conspiracy, and concluding paragraphs which 
emphasize the rule that the jury must be convinced of guilt beyond a reasonable 
doubt. The jury disagreed and the district attorney some weeks later filed a nolle 
prosequi. The principal importance of the case for us is that the court is certain 
that the Sherman Act is broad enough to cover the acts of labor unions and their 
members. 

The student who is interested in the question, whether or not the Sherman Act 
should have been applied to labor unions by the courts, will find an exhaustive, 
distinctly able, and convincing argument to the effect that Congress did not intend 
the act to be so applied, in a forthcoming book, Labor and the Sherman Act, by 
Professor Edward Berman (Harper & Bros.). Such reader is warned, however, of 
the necessity of keeping clearly in mind the distinction between two issues: What 
did Congress intend to do? What does the Sherman Act mean? 

™ Re Grand Jury (1894), Case No. 27, Appendix. 

* U.S. v. Debs (1894), Case No. 27b, Appendix. This is not the same case as the 
famous Debs injunction case, discussed infra, though both cases grew out of the 
same general facts. 

* See Journal of Business, III (1930), 217. 
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the passage of the mails; and if those acts were done in concert 
or if there was an agreement to do them, there is conspiracy to 
interfere with the mails, within the meaning of the conspiracy 
statute.** 

U.S. v. Raish’® deserves notice as a sort of legal curiosity. 
During enlargement of its plant, the Wahlfield Company em- 
ployed some non-union men who were in its employ while the 
plant was operating. It gave them this work in order to keep its 
force together. Defendants, officers of a carpenters’ union, wrote 
to the company advising its officers that a fine of five hundred 
dollars had been levied against the company because of the em- 
ployment of non-union men. The letter also stated that if the 
company would agree to employ only union men upon the en- 
largement work, the fine would be remitted, and that if the com- 
pany did not pay the fine or cease employing non-union men on 
this work, the union would boycott the company. The company 
refused to comply with these demands, and upon information of 
the company the defendants were indicted for using the mails 
to defraud.*® The report gives us merely the trial court’s charge 


* There is no report of the trial under this charge, nor of any other further pro- 
ceedings in this case. 

It is interesting to note (No. 27a, Appendix) that in a supplemental charge it 
was said that if the officers of any railroad had refrained from attempting to hire 
men to replace strikers, in order to rouse public sympathy for the railroads, such 
officers might be found indicted under the conspiracy statutes. No indictments 
were reported under this part of the charge. 

* No. 82 (1908), Appendix. 

* The statute relied upon is R.S. 5480; U.S. Code, Title 18, sec. 338 (sec. 215 of 
the Criminal Code of the United States): “Whoever, having devised or intending 
to devise any scheme or artifice to defraud, or for obtaining money or property by 
means of sale or fraudulent pretenses, representations or promises, or to sell, dis- 
pose of, loan, exchange, alter [sic], give away, distribute, supply or furnish or 
procure for unlawful use any spurious coin, bank note, paper money, or any obli- 
gation or security of the United States . . . . or any scheme or artifice to obtain 
money by or through correspondence, by what is commonly called the ‘saw-dust 
swindle,’ or ‘counterfeit money fraud,’ or by dealing or pretending to deal in what 
is commonly called ‘green articles,’ ‘green coin,’ ‘green goods’ . . . . or any other 
names or terms intended to be understood as relating to such counterfeit or spuri- 
ous articles, shall, for the purpose of executing such scheme or artifice or attempt- 
ing to do so, place or cause to be placed, [any matter relating thereto in the mails] 


or both.” 
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to the jury and some colloquy between court and counsel as to 
the propriety of the charge. The gist of the instruction is that if 
the facts alleged in the indictment are true, there is an attempt 
to defraud the company. If it should pay the fine, it would be de- 
frauded of money; if it should refuse to pay the fine and the boy- 
cott were made effective, the company would be defrauded of 
the business which would be lost as a result of the boycott. De- 
fendants were found guilty of violating the statute. 

The report does not give us the letter verbatim ; but it seems 
to have amounted to this: “You have used non-union men. The 
union has decided that you should pay to it a fine of five hundred 
dollars. If you will agree to hire only union men, the fine will be 
canceled; if you do not so agree or pay the fine, the union will 
boycott you by urging the friends of labor to refrain from buying 
your products.” The court says merely that the artifice and 
scheme described is actionable under the statute, without any 
discussion or statement as to wherein lie the false or fraudulent 
pretenses, representations, or promises, or as to what is the 
scheme or artifice to defraud. The court seems to suppose that 
the company was offered a choice between a loss of five hundred 
dollars and a loss of business due to the boycott. That is scarcely 
true. The choice offered seems to lie between promising to hire 
only union men, on the one hand, and either paying the fine or 
undergoing a boycott, on the other hand. It may be unlawful to 
impose such a choice upon the company; but it is difficult to see 
any fraud in it, from the facts given by the report. Unless the 
facts are more specific than those given us, the scheme looks like 
an attempt to compel the employment of union labor, with the 
payment of the fine or the boycott as alternatives. If it really 
was a scheme to extort money, and if employment of union men 
was not really the object of defendants—if it was merely a “rack- 
et”—more facts should have been made the subject of the charge 
and should have been disclosed by the report; ** but as it is stated, 

* Another aspect of the case is that the boycott is regarded as a scheme to de- 
fraud. This suggests the query whether, if this case represents good law, a threat 
to boycott, if sent in the mail, without any assessment of a “fine,” is a violation of 


the statute because it threatens loss attendant upon a boycott. If it be law that a 
threat to boycott is a scheme to defraud, we might reasonably expect to find other 
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even if it was an extortion scheme, it seems difficult to bring it 
under this statute. 

The only criminal cases of major importance during this pe- 
riod were two cases which arose under the Erdman Act of 1898.** 
The two cases were U.S. v. Scott’® and U.S. v. Adair.*® Section 
10 of the act provided among other things that certain employers 
who were engaged in interstate commerce, who should require 
any employee, as a condition to employment, to agree not to be- 
come or remain a member of a labor union, or any such employer 
who should discriminate against members of labor unions on ac- 
count of their membership, should be guilty of a misdemeanor. 
Scott was chief dispatcher of the Louisville and Nashville Rail- 
way Company. He was indicted under the statute, the indictment 
alleging that he had threatened certain employees with loss of 
employment should they become members of the Order of Rail- 
road Telegraphers. There was a demurrer to the indictment upon 
the ground that the statute was unconstitutional as a violation of 
Amendment V of the Constitution. The court rests its decision 
that the statute is invalid upon familiar grounds: (a) congres- 


sional legislation must be supported, if at all, by constitutional 
authority; (5) congressional acts are presumed to be valid until 
the contrary is clearly demonstrated. In the instant case, support 
for the act is sought in the “commerce clause” of the Constitu- 


reported labor cases resting upon or mentioning this statute; but we do not find 
any such. The case is a unique one; and though defendants excepted to the charge, 
there is no report of any further proceedings. 

* 30 Stat. at L. 428. 

* No. 70 (1906), Appendix. 

” Case No. 75 (1907), Appendix. 

In Order of Ry. Telegraphers v. Louisville & N. Ry. Co. (1906), Case No. 73, 
Appendix, before U.S. v. Adair, members of the order asked an injunction to re- 
strain their discharge contrary to sec. 10 of the Erdman Act. The injunction was 
denied on the grounds (a) that the statute was unconstitutional and (b) that no 
injunction would lie even if the act were valid, since the statute is only penal in its 
scope, and “if it cannot be implied that any civil right or remedy was intended 
thereby to be given,” it is not permissible, under federal jurisprudence, to give an 
injunction against the commission of a crime. This statement must mean no in- 
junction to restrain crime, at the instance of a private party. An appeal was dis- 
missed by the Supreme Court without opinion, in 214 U'S. 5209. 
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tion. But, says the court, there is no regulation of commerce 
here; this statute is an attempt to regulate the contract of em- 
ployment, not of persons engaged in interstate commerce, but of 
any persons employed by employers who are engaged in inter- 
state commerce. The act, therefore, in the mind of the court, is 
clearly unsupported by constitutional authority; it is not a regu- 
lation of commerce in the constitutional sense. 

From this decision no appeal is reported; but the same ques- 
tion arose in U.S. v. Adair. The facts in the latter case were in 
their essentials precisely the same as those of the Scott case, even 
to a demurrer to the indictment; but in the Adair case the trial 
court overruled the demurrer.** The court adopts practically the 
same underlying principles as those adopted in the Scott case; 
but in the Adair case the court is not convinced that the act is 
clearly invalid. It discusses the act as an aggregate regulation of 
interstate commerce, and considers that its features are bound to- 
gether upon a common thread of unity. The act as a whole, says 
the court, is a device for the regulation of commerce among the 
several states. It is the culmination of agitation for some legis- 
lative measure which will reduce the probability of the recur- 
rence of such disturbances as the widespread railway strikes of 
1893-94. It provides a scheme for the arbitration of employment 
disputes, for the incorporation of unions under federal law, for 
forfeiture of membership in nationally incorporated unions upon 
participation in or instigation of acts of violence against persons 
or property during strikes, and for the hearing of certain wage 
claims before courts when railroads are in the hands of fed- 

*In U.S. v. Hill (D.C. Mass., 1899), not reported, but referred to in U.S. v. 
Adair, demurrer to an indictment under this act was overruled and the case re- 
ferred to a jury, which disagreed. No opinion was given in that case upon the 


constitutional question, though, of course, the overruling of the demurrer involves 
a sustention of the act. 

In Order of Ry. Tel. v. Louisville & N. Ry. Co. (1906), Case No. 73, Appendix, 
before U.S. v. Adair, members of the order asked an injunction to restrain their 
discharge contrary to sec. 10 of the Erdman Act. The injunction was denied on the 
grounds (a) that the statute was unconstitutional and (5) that the statute was 
penal and that no injunction would lie even if it were valid since no injunction 
against commission of a crime is admissible under federal law. This statement must 
mean that no private party may have an injunction in such a situation. A petition 
for writ of certiorari was denied by the Supreme Court in 214 US. 529. 
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eral receivers. To make these other methods of regulation 
more effective, the act provides for the punishment of employers 
covered by it, whenever they discriminate against employees who 
are members of labor unions. Thus, to the court, the act is a 
complicated device for avoiding some probable interruptions of 
the free flow of commerce, and section ro is an integral and rea- 
sonable part of that regulatory device—it would have a tendency 
to reduce the probability of strikes, lockouts, boycotts, and de- 
lays and obstruction attendant upon such activities. 

As to the objection of defendant’s counsel that the act was a 
violation of the Fifth Amendment, because it deprives persons 
“of life, liberty, or property without due process of law,” the trial 
court took the view that while the amendment is a limitation 
upon the commerce power, it does not appear that section 10 of 
the statute deprives any person of liberty or property without due 
process of law. The liberty protected by the amendment is not 
liberty to do whatever one pleases—the Sherman Act and the 
Lottery Act deprive persons of liberty of contract, and they have 
been declared valid. “In view of these decisions, one must con- 
clude that it is only a liberty that it is reasonable and proper that 
should not be subject to invasion by Congress under its commer- 
cial power that is protected therefrom by said amendment”; ** 
and the court concludes that the liberty of an employer to dis- 
charge an employee because he belongs to a labor union is not 
such a liberty as is reasonable and proper to be protected by the 
amendment, at least so far as it is sought to exercise the liberty in 
connection with interstate commerce, because the exercise or 
non-exercise of this liberty has an important bearing upon the 
smooth flow of interstate commerce; and that Congress may, 
under the commerce power, restrict the exercise of this liberty. 

As to the objection that the statute did not distinguish be- 
tween employees engaged in interstate commerce and those en- 
gaged in intrastate commerce, the court said that there was no 
appreciable showing that intrastate employees are not in fact 
adjuncts of interstate commerce, when employed by employers 
who are engaged in interstate commerce. In addition, the court 


* Sic 152 Fed. at p. 755. 
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believed that the language of the statute was such that it could 
be interpreted so as to make a distinction between these two 
classes of employees; and it pointed out that where two or more 
interpretations of a statute are possible, that one is adopted 
which will support the validity of the act.** 

On writ of error the Supreme Court of the United States re- 
versed the decision, declared the act invalid, and remanded the 
case to the trial court with directions to set aside verdict and 
judgment and dismiss the cause.** The Supreme Court confines 
itself to the question: “‘May Congress make it a criminal offense 
against the United States . . . . for an agent or officer of an 
interstate carrier, having full authority in the premises from the 
carrier, to discharge an employee from service simply because of 
his membership in a labor organization?” 

This question is answered in the negative. The act by which 
Congress has sought to accomplish this purpose is an invasion of 
the liberty and right of property guaranteed by the Fifth Amend- 
ment. “Such liberty and right embrace the right to make con- 
tracts for the purchase of the labor of another and equally the 
right to make contracts for the sale of one’s own labor; each 
right, however, being subject to the fundamental condition that 
no contract, whatever its subject matter, can be sustained which 
the law, upon reasonable grounds, forbids as inconsistent with 
the public interest, or as hurtful to the public order, or as detri- 
mental to the common good.” Then, says the opinion, it was 
“Adair’s right . . . . to serve his employer as best he could as 
long as he did nothing that was reasonably forbidden by law as 
injurious to the public interests.” This right of Adair the Con- 
gress cannot take away, says the court; but it never once through- 
out the whole discussion addresses itself to the question whether 
or not this act is a reasonable forbidding of the making of such 
contracts as are here involved, though that issue is distinctly im- 
plicit in the language quoted above. The court admits that there 
are circumstances in which the right to make contracts may be 
abridged; but it never fairly inquires whether or not such cir- 

* 152 Fed. at p. 761. 

** 208 U.S. 161 (1908) ; 28 Sup. Ct. 277; Case No. 75a, Appendix. 
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cumstances exist in the case of the statute before it. It contents 
itself with saying that there is a right here to make contracts 
stipulating the terms of employment, and that it is such a right 
that Congress cannot take it away. 

Further, the court takes the view that the statute is not a regu- 
lation of interstate commerce at all. “What possible legal or log- 
ical connection is there between an employee’s membership in a 
labor organization and the carrying on of interstate commerce?”’ 
Membership will not guarantee his fitness for his work; it will 
not insure that he will perform his duty; and we cannot assume 
that members of unions will resort to unlawful practices to inter- 
fere with interstate commerce, if they are not given the protection 
which this statute seeks to afford them in their membership.” 

The opinion concludes with the observation that if this statute 
is valid, we must concede to Congress the power to provide that 
interstate carriers must employ, in interstate commerce, only 
union members or only men who are not members of unions—“a 
power which could not be recognized as existing under the Con- 
stitution of the United states.” This, as it seems to the court, is 
reductio ad absurdum.** With all due deference to the court, it 
is submitted that it is no such thing. A situation is entirely con- 
ceivable in which it might be clearly within the power of Congress 

* There are dissenting opinions by Justices McKenna and Holmes. Justice Mc- 
Kenna’s argument: “The majority fails to see that sec. 10 is an operative part of 
a general scheme to regulate commerce by providing for arbitration and compro- 
mise of disputes arising out of employment, and that it was enacted in recognition 
of the need which the strikes of 1894 brought to the country’s attention. The 
scheme attempts to enlist the labor organizations in aid of its operation; and to do 
so it tries to prevent discrimination by carriers against members of such organiza- 
tions. Again, this provision would tend to prevent stoppage of interstate com- 
merce, because, as a part of the general arbitration plan, it would reduce the prob- 
ability of strikes. To fail to recognize this is an oversight of the proportion of 
things: as it is also [such an oversight] to contend that, in order to foster a scheme 
of arbitration Congress cannot forbid the discharge of union members, while it can 
forbid the making of reasonable agreements between carriers as to rates at which 
goods will be carried.” 

Justice Holmes’s argument: “The employment relation is sufficiently nearly re- 
lated to interstate commerce to bring that relation within the power of Congress to 
regulate the cummerce; and the limitation proposed by his act upon freedom of 
contract is a reasonable one, if we judge reasonableness by what has been permitted 
elsewhere and by other legislation.” [Italics supplied.] 





352 THE JOURNAL OF BUSINESS 


to compel or prohibit the employment of union members upon 
railway trains handling goods and passengers in interstate com- 
merce.”° 

The Adair case is of particular importance because of the 
bearing the decision may have upon the determination of the 
validity of certain provisions of the anti-injunction bill which on 
April 26, 1930, was reported out from a subcommittee of the 
Senate Judiciary Committee. The Adair case effectually termi- 
nated attempts of Congress to legislate out of existence the so- 
called “yellow-dog” contract by means of the enactment of penal 
statutes; and it was of material influence in terminating the at- 
tempts of state legislatures to do the same thing.*’ In addition, it 
is quite possible that the decision in the Adair case may be in- 
voked to declare invalid the new anti-injunction bill, should it be 
enacted by Congress. Of course, a discussion of the validity of 
the new bill at this time would be premature; ** but it is not out 
of place, perhaps, to point out that at least one objection to the 
validity of section 10 of the Erdman Act is avoided by the new 
bill. That objection was that section 10 was not really a regula- 
tion of commerce at all. The new bill is not an attempt to regulate 
commerce; it is a regulation of the jurisdiction of the federal 
courts, and if enacted in its present form there can be no doubt 
that it would substantially curtail that jurisdiction. The other 
objection is not so easily overcome. So long as any court or other — 

** Suppose, e.g., that all of the railway unions should adopt provisions similar to 
that which was formerly sec. 12 of the constitution of the B. of L. E., which obli- 
gated members of the Brotherhood to refuse to handle traffic from roads with 
which the order was at issue (see 7.A.A. & N.M. Ry. Co. v. Penna. Co., 54 Fed. 
730. The section is quoted in Journal of Business, III [1930], 228). Does anyone 
doubt that it would be within the power of Congress to forbid employment in 
interstate commerce, of members of these unions so long as this provision was 
sought to be made effective? Would not this amount to prohibition of employment 


of union men, under certain conditions? And could not the conditions be changed 
by Congress within “reasonable” limits? Other like situations might easily arise. 

™ Coppage v. Kansas, 236 U.S. 1 (1915), discussed in a later paper. 

*® The text of the bill is substantially the same as the text printed in Frankfurter 
and Greene, The Labor Injunction, p. 277. On May 28 the Judiciary Committee 
referred the bill to the Attorney-General, for an opinion as to its constitutionality 
(see Labor, June 3, 193c). On June 9, 1930, the bill was adversely reported to the 
Senate by the Committee on the Judiciary. (Law and Labor, July, 1930, p. 171.) 
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person is willing to discuss the validity of statutes in terms of 
“rights,” any conclusion can be reached, because any definition 
of “right” can be adopted, and different meanings of the term 
can be adopted without notice in the midst of discussion; and at 
best, as careful as one may be, the term is a question begging de- 
vice, the use of which is almost certain to lead us into confusion.” 
The task, therefore, is to state the issue in language which, so far 
as possible, makes no assumptions whatever beyond those in- 
volved in the meanings of the least equivocal terms. Certain 
agreements are unenforcible at common law, and many of them 
were so when the Constitution was adopted, because they were 
said to be “contrary to public policy.”” The plain question seems 
to be, “Is Congress empowered to declare,*® without violating 
Amendment V, that some other agreements are contrary to pub- 
lic policy, and so unenforcible, or, as in the case of the Sherman 
Act, that the making of such agreements is punishable? Or does 
the amendment mean that the law of freedom to contract is to 
remain forever™ as it was when the Constitution was adopted? 
Of course, it is plain without citation of authorities that the an- 
swer to the latter question is a negative one.** If some changes in 
the law of freedom of contract may be made, then whether a giv- 
en change should be made is a question of policy; and it has been 
decided upon many occasions that upon questions of policy, with- 
in the bounds of reason and in the absence of a complete prohibi- 
tion, the legislature, and not the courts, is the final arbiter. The 
prohibition of the Fifth Amendment is not complete—the lan- 
guage of the Supreme Court in the Adair case admits as much. 

* The best discussion which I have seen of the use of this sort of terminology is 
Professor K. N. Llewellyn’s A Realistic Jurisprudence, 30 Columbia Law Review 


431 (10930). See in particular p. 440, n. 9a. This syllogism is not the precise one 
which seems to be in use in the Adair case, but it is of the same genus. 

* In the exercise of some granted power, of course. 

* Barring amendment of the Constitution. 

* The Adamson law, the telegraphers’ nine-hour service law, are familiar illus- 
trations of the power of Congress, in the exercise of a granted power, to restrict 
the so-called liberty of contract by invalidating certain kinds of agreements. See 
the language in Addyston Pipe & Steel Co. v. U.S., 20 Sup. Ct., at p. 103, first com- 
plete sentence. 
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The question, then, is whether or not the act of Congress is within 
the bounds of reason as determination of a question of policy. If 
we approach the problem in this manner, it seems that, no matter 
what answer we may derive from the process, at least we may be 
reasonably sure that we know what are the matters about which 
we disagree. We may believe that Congress is acting reasonably 
or unreasonably, but we are not in such grave danger of obscur- 
ing issues as we are if we try to reason about “rights.”’** 

However this may be, it is believed that there is a very distinct 
possibility that if the bill is enacted (which now seems unlikely) 
the Supreme Court may adopt the position of the Adair case and, 
refusing to discuss the question whether the act is a reasonable 
forbidding of the making of yellow-dog contracts, declare that, 
in the language used in the Adair case, “such liberty and right 
(protected by Amendment V) embrace the right to make con- 
tracts for the purchase of the labor of others and equally the 
right to make contracts for the sale of one’s own labor’’; ignoring 
the second part of the same statement in the Adair case: “Each 
right, however, being subject to the fundamental condition that 
no contract, whatever its subject matter, can be sustained which 
the law, upon reasonable grounds, forbids as inconsistent with 
the public interests, or as hurtful to the public order, or as detri- 
mental to the common good.” That is to say, the language of the 
Adair case permits of a decision either that the new act will be 
valid or that it will be invalid.** With all due respect for the court, 
it is believed that there is grave danger that it may make the same 

** At the risk of impertinence, it seems necessary to insist that there are two sep- 
arate issues here which must not be confused, if we are to reach intelligent deci- 
sions. One is, What is the power of Congress (or of state legislatures in other cases) 
to enact such laws? That is a question for the courts. The other question is, 
Should Congress, as a matter of sound policy, enact such a law? The latter is a 
question for Congress and not for the courts. Not a few discussions of the validity 
of legislation seem to be trying to answer the first of these questions by answering 
the second one. 

* Professor A. T. Mason, in “Organized Labor as Party Plaintiff,” 30 Col. L. 
Rev. 466 (1930), at p. 471, expresses the belief that there is “no small likelihood” 
that this measure will be upheld if enacted. My own guess is not so optimistic as 
this. The bill does not go as far as the statute held invalid in Truax v. Corrigan, 


257 U.S. 312 (1921); but that case, Coppage v. Kansas, and the Adair case could be 
used as support for a decision holding the new bill invalid. 
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error which it is believed it made in the Adair case: It refused 
to discuss upon rational grounds the issue which is implicit in its 
own statement—may or may not Congress determine what is 
contrary to public interest or policy? And if Congress attempts to 
do so, is it ipso facto acting unreasonably? The decision answers 
these questions; the discussion in the opinion does not.** 

From 1894 to 1914, in the field of criminal law as applied to 
the activities of labor unions, there were no developments of 
importance, except the decision in Adair v. United States, in 
which the Supreme Court decided that Congress is without pow- 
er by the use of penal statutes to prevent employers engaged in 
interstate commerce from discriminating against employees be- 
cause of membership of those employees in labor unions. This 
decision is of the first importance because there is a possibility 
that it may be used as the basis of a decision which would in- 
validate another congressional attempt to outlaw the “yellow- 
dog” contract, this time by curtailing the jurisdiction of the fed- 
eral courts. 


B. THE RECEIVERSHIP CASES 


During the period under discussion, there are nine cases in- 
volving eleven decisions in receivership cases. One of them was 
decided in 1893; all of the others in 1894. In four of them, the 
proceedings were instituted on behalf of receivers; in the other 
five, at the instance of the employees of receivers. 

Since we are accustomed to the discussion of the rights of or- 
ganized labor as disciosed in the decisions of cases in which 
organized labor and its members are defendants, we may consider 
first the group of cases in which proceedings were begun at the 
instance of receivers. We have already seen that in the receiver- 
ship cases the scope of jurisdiction to find contempt in conduct 
which actively interferes with the operation of property in re- 
ceivers’ custody is in part a common-law power and in part based 


* The following are the more important discussions of the Adair case, in legal 
periodicals: Carl V. Wisner, 5 Mich. L. Rev. 639 (1907); J. C. Knowlton, 6 Mich. 
L. Rev. 609 (1908); Roscoe Pound, 18 Yale L. Jour. 454 (1909); Richard Olney, 
42 Amer. L. Rev. 161 (1908); notes in 17 Yale L. Jour. 614 (1908) and 8 Col. L. 
Rev. 301 (1908). 
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upon the statute of 1831.°° We have seen, too, that it is a very 
broad power; but we shall see that it is not unlimited in its scope 
and that it does not extend to the prevention or punishment as 
contempt of every act or kind of conduct which may in fact make 
difficult the receiver’s administration of his duties.*’ 

In Re Phelan* it appeared that the Cincinnati, New Orleans 
and Texas Pacific Railway Company was under contract with the 
Pullman Company to transport the latter’s cars, that Phelan, 
acting in conjunction with Debs and other officials of the Ameri- 
can Railway Union, in order to compel the road to break its 
contracts with the Pullman Company incited a strike among the 
employees of the receiver of the railroad. Phelan and others ad- 
vised the men to prevent the employment of men to take their 
places and to resort to violence if necessary. The receiver filed 
a petition asking that Phelan be committed for contempt and 
that an injunction be issued to restrain his continuance of such 
activities. Phelan was arrested for contempt. He was released on 
bail pending hearing; but he was in the meantime enjoined from, 
either as an individual or in combination with others, inciting, 
ordering, or encouraging the employees of the receiver to leave 
his employ with intent to obstruct the operation of the road and 
thereby to compel the receiver not to fulfil his contract with the 
Pullman Company. Upon the hearing of the motion to commit 
Phelan for contempt, the court was not in doubt as to the facts 
(a) that Phelan was engaged in attempt to cripple the operation 
of the road for the purpose of inducing it to fail with the Pullman 
contract, and (5) that he had counseled and threatened violence 
in so doing. One question, therefore, was whether or not the 
court had power to punish him as for contempt.*® 

Relying upon section 725 of the Revised Statutes*® and, in 

* Journal of Business, III (1930), 220. The interesting history of the statute is 
sketched in Fox, Contempt of Court, pp. 42, 202. 

** See discussion of Arthur v. Oakes, p. 359, infra. 

** Case No. 30, Appendix. 

* Another question, of course, was whether or not an injunction might properly 
issue. His acts might have been enjoinable, even if they had not been adjudged 
contempt in the absence of the injunction. This aspect of the case is discussed 


below. 
” This is the statute of 1831 referred to upon former occasions. 
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part upon Secor v. Railroad, U.S. v. Kane, Re Doolittle, and Re 
Higgins,** the court held Phelan in contempt. The essence of the 
offense, if the reminder is not impertinent, is that the receiver is 
an officer of the court and that the acts done by Phelan were ob- 
structions of the official transactions of the receiver as such an 
officer.‘ The decision might, of course, have been rested upon 
the violence and threats of violence which marked Phelan’s con- 
duct; but the court carefully points out that, while it is not un- 
lawful for men, even in the employ of a receiver, to combine or to 
strike, and while it is not unlawful for their officers to advise 
them to do so when there is a real dispute between employers and 
employees, yet, in this case, there was no such real dispute be- 
tween the receiver and his employees and the rule could not ap- 
ply. There was no dissatisfaction upon the C.N.O. & T.P. Phelan 
came to the employees of the receiver to compel or induce them to 
strike, in order to accomplish an object elsewhere. This, says the 
court, makes his acts unjustifiable interference with the receiver, 
and so unlawful.** 


“ Journal of Business, III (1930), 220 ff. 

“ The offense was aggravated, says the court, by Phelan’s conduct between the 
time of his release on bail and the time of the hearing. This, of course, might be 
considered in determining the punishment ; but it can scarcely have a bearing upon 
the question whether he should have been committed in the first place, and it may 
have been important as a violation of the injunction. 

* As a statement of law, the case is not very satisfactory. On the one hand, it 
seems to repudiate the dictum in Re Higgins, by recognizing the legality of a strike 
against a receiver when a real dispute exists; but, on the other hand, we cannot 
be sure that it is the mere agitation or attempt to induce a strike which is unlawful 
and contemptuous interference with the receiver, or whether the counseling of vio- 
lence is the essential feature which makes the conduct unlawful. 

If we take the statement of the court at its face value, that it is the absence of 
dissatisfaction among the receiver’s employees which makes Phelan’s conduct un- 
lawful, we are in need of a test of the existence of dissatisfaction. Suppose, among 
other possibilities, that the receiver’s men did not know of the Pullman case, but 
that Phelan came to tell them about it. If on learning of it they advised their em- 
ployer that they would no longer work for him if he insisted upon carrying out 
the Pullman contract, and if he did so insist, would we have a “real” dispute which 
would “justify” a strike, if it was not accompanied by acts otherwise unlawful? 
Uncertainties of this kind may easily be multiplied. They make us very uncertain 
as to whether it is really the absence of a real dispute, or the threats of violence, 
which makes Phelan’s conduct contempt of the receiver. 

But we cannot take the statement at its face value, because there was the coun- 
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In Farmers’ Loan & Trust Company v. N.P.R. Co.,** however, 
the trial court denied to labor unions the right to strike, even in 
a bona fide dispute with a receiver employer, if the strike was for 
the purpose of crippling the operation of the property. The re- 
ceiver had ordered certain reductions of pay and, alleging that 
the employees had on this account threatened to strike, to use 
violence and intimidation to induce others to strike or to refrain 
from going to work, to disable equipment, and to take possession 
of and damage property in the receiver’s custody, he asked an 
injunction to restrain all of such acts. The court granted a pre- 
liminary injunction which restrained, along with acts of violence 
and other conduct generally recognized by the courts as unlawful, 
“combining and conspiracy to quit, with or without notice ... . 
with the object and intent of crippling the property or of embar- 
rassing the road and from so quitting . . . . theservice.... 
as to cripple the property or prevent or hinder the operation of 
the said railroad.” Later, the receiver, alleging that a strike agi- 
tation was in progress, asked that the ordering of the strike be 
specifically enjoined. An injunction was issued prohibiting “the 
action of the committee [of the union] to bring about a strike 
and the ordering of the strike.” The committee of the union 
then prayed a modification of the order by the striking out of the 
parts quoted above. The motion was denied, the court saying 
that the strike was merely a pretext to cripple the property and 
that it would inevitably produce turbulence and violence. “It is 
essentially a conspiracy to extort by violence.”*° Thus, the strike 


sel of violence; and, further, the case presents us with the additional element that 
an attempt is made (by advising violence) to induce the receiver to break a con- 
tract which was known to exist. 

The case is still further complicated by the fact that Phelan had violated an in- 
junction after his commitment. Another unsatisfactory aspect of the opinion is 
that it adopts an assumption that boycotts are per se unlawful. 


“ Case No. 22, Appendix. 
“ The court did strike out the following language, “and from ordering, recom- 
mending, approving or advising others to quit,” because, as the court said, this 
language might be taken to mean that no individual might give anyone any advice 
as to remaining in the service. 








THE FEDERAL COURTS AND ORGANIZED LABOR 359 


itself was enjoined.** Upon appeal to the Circuit Court of Ap- 
peals, under the title Arthur v. Oakes,*" two points were raised 
by defendants. First, it was objected that the decree forbade 
combination to quit with intent and purpose to cripple the rail- 
road; second, that it forbade so quitting as actually to cripple the 
property. As to the second point, the Circuit Court of Appeals 
pointed out that equity has in this country no power at all to 
enjoin the leaving of employment: to do so would be to compel 
men to remain at work; and this we may not lawfully do, even 
though they quit in bad faith or in breach of contract. The part 
of the decree which enjoins leaving the employment must, there- 
fore, be eliminated. As to the other point, the court said that so 
far as combining to quit to cripple the property means combining 
to consider the advisability of quitting, such combination is law- 
ful by implication from the other point, just made; but 

the order should describe more distinctly than it does the strikes which the 
injunction is intended to restrain It should indicate more clearly 
than has been done that the strikes intended to be restrained were those de- 
signed to physically cripple the trust property or to actually obstruct the 
receivers in the operation of the road, or to interfere with their employees 
who do not wish to quit, or to prevent by intimidation or by other wrongful 
modes, or by any device, the employment of others to take the places of 
those quitting, and not such as were the result of the exercise by employees 
in peaceable ways of rights clearly belonging to them and were not designed 
to embarrass or injure others or to interfere with actual possession and man- 
agement of the property by the receivers. 


The inhibition must be applied “only to acts of violence, intimi- 
dation,” and other acts of similar character; it must not be ap- 
plied to peaceful leaving of the service, or combining to consider 
doing so. 

Thus, the Circuit Court of Appeals effectively laid to rest for- 
ever the specter of the dictum in Re Higgins, which had tried to 
raise its head in Toledo, etc., Ry. Co. v. Penna. Co. The Oakes 

“ This result is of course a logical consequence of the dictum in Re Higgins (see 


Journal of Business, II [1930], 222), though, as we have seen, the court in the 
Higgins case did not apply the broad principle by which it professed to be guided. 


“ Case No. 22a, Appendix. 
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case decides that not even on behalf of a receiver** will the courts 
of the United States enjoin a strike or a combination to consider 
the advisability of a strike, so long as the strike is contemplated 
in a controversy between defendants and their employer. 

In Ames v. U.P. Ry. Co.,** the rights of workers are again rec- 
ognized and the powers of receivers limited in another respect. 
The employees of this road were working under wage schedules 
which had been in effect from eight to twenty-five years. Among 
the rules in effect was one which provided that no changes should 
be made in the schedules without thirty days’ notice to the men. 
The receivers adopted a new set of schedules without conference 
with the men, and prayed leave of the federal court of the district 
of Nebraska to put the schedules into effect, asking at the same 
time an injunction restraining the men from interfering with the 
operation of the new schedules.” The court granted this petition; 
but the circuit courts in Wyoming and Colorado, in which states 
the company operated as well as in Nebraska, refused to enforce 
the order because the men had not been consulted before the 
change. Thereupon the court in Nebraska ordered that the peti- 
tion be set for rehearing, that meanwhile a conference between 
the men and the receivers should be held, and that if any differ- 
ences remained after the conference, they should be presented to 
the court. Upon the rehearing, some of the differences having | 
been adjusted by conference, the court ordered that the old 
schedules, with some modifications, be kept in effect. The re- 
ceiver, says the court, may not arbitrarily renounce the con- 
tracts or understandings under which the men have been work- 
ing.** No injunction was issued to restrain the men from inter- 
fering with the operation of the property, because the men had 
assured the court that they would not strike no matter what the 

“In the receivership cases, the equity and contempt jurisdiction rests upon a 
foundation as solid as that of any jurisdiction in the whole field of the law. It is 


founded upon the power to punish as contempt interference with officers of court 
in the performance of their duties, plus the sanction of a specific statute. 


“ Case No. 21, Appendix. 
°° Just what it was feared that the men would do does not appear in the report. 


** Emphasis was laid upon the fact that this was of particular significance in this 
case, since the receivers were not practical railroad men. 
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court decided, and because, also, to enjoin the commission of acts 
of violence might tend to create the impression that without the 
injunction such acts would be lawful.** The decision established 
that the receiver is not in possession of plenary power and that 
he may not arbitrarily by virtue of his office abrogate working 
agreements and disregard established conditions; the courts 
stand ready to safeguard the interests of employees in maintain- 
ing even such informal understandings as wage schedules, which, 
perhaps, are not in strictness contracts at all.°* 

In United States Trust Company v. Omaha & St. Louis Ry. 
Co.,°* there was substantially the same background as in the 
Ames case. In the Trust Company case, however, the receiver 
had given the notice required by the schedules, and asked that a 
reduction of the men’s pay be sanctioned. A master in chancery 
had recommended that the change be allowed. The master’s rec- 
ommendations seemed fair to the court upon hearing, except as 
to the schedule of enginemen. Modifications were made in the 
enginemen’s schedule, by the court; and with this change the 
recommendations of the master were affirmed. To be sure, the 
court does not grant the demands of the men, to disallow all of 
the master’s recommendations; but the court’s attitude is worth 
noting. The receiver and the master were willing to base their 
estimate of a proper wage-level upon an answer to the question, 
For what price can we get other men to do this work? But the 
court believed that there is a value, even to the owners of the 
property, in paying more than that, if the force can thereby be 
held together; the court believes that this might be true, even 
though the hiring of other men at lower rates might result in de- 
creasing losses of creditors of the property. There is a clear de- 
sign on the part of the court to avoid making the “law of supply 
and demand’’—the dollar sign—the sole criterion of the propri- 

™ Perhaps the real reason why the injunction was not issued was that there was 
no need for it—no threats were outstanding at the time of the rehearing. 

* A paper is now in preparation upon the status of collective working agree- 


ments, by Mr. Carroll Christenson. If it seems advisable when we get around to it, 
a later paper in this series may discuss this matter. 


* Case No. 33, Appendix. 
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ety of wage-levels to be fixed under the court’s supervision. 
There is some attempt to discuss “human values.”*° 

In two of our five receivership cases in which proceedings were 
instituted by employees against receivers, the workers were in- 
voking the aid of the courts to maintain established wage sched- 
ules. In each of these two cases receivers had ordered pay reduc- 
tions and the employees had petitioned that the orders be set 
aside. In Continental Trust Co. v. Toledo, etc., Ry Co.,°* it was 
said that employees of a receiver may complain of employment 
conditions to the court whick appointed the receiver, that if the 
court believes that an investigation should be made it will order 
the receiver to appear, and that upon his appearance and answer 
the court will determine whether or not an investigation should 
be made; but that, in any case, the court will not interfere, even 
after investigation, with the operation activities of the receiver 
unless it appears to the court that he has abused his discretion. 
If the latter fact should appear, the court will remove the receiver 
and appoint a new one. That is to say, the court here is acting in 
its capacity as employer; it regards the receiver as a sort of 
“agent,” and unless he abuses the powers which have been given 
him, the court will not interfere with his activities. There was no 
showing that such abuse had taken place, nor was any allegation 
made that the old schedule was in the nature of a contract. The, 
petition was denied. 

In Thomas v. Cincinnati, etc., Ry. Co.,"" the court had been 
consulted by the receiver before the reduction order was made, 
and the order had been made with the consent of the court, though 
without consultation of the employees. The petition to set the or- 
der aside was filed only a very short time before the order was 
to take effect, and in view of this fact and of the fact that the 
court had already considered the propriety of the order, the pe- 
tition was denied; but the court pointed out that while the em- 
ployees had no contractual right upon which to base an insistence 

* The discussion is brief and not very “profound’’; but it shows the desire of 
the court to get at issues which lie deeper than merely pecuniary ones. 

*° Case No. 20, Appendix. 

* Case No. 23, Appendix. 
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upon the maintenance of the old schedule, yet the court, exercis- 
ing its function as employer, would permit the filing of an appli- 
cation for a modification of the order. Such an application was 
filed, but no reasonable ground for modification being shown, the 
request in the application was denied. Here, again, the court acts 
as employer, this time determining that the questioned act of the 
receiver was not unreasonable. 

In Waterhouse v. Comer,** employees petitioned the court to 
retain in force a schedule under which they had been working 
before appointment of the receiver and which the receiver wanted 
to abolish. Because of the contractual nature of the schedule 
agreement in this case, the court directed that the old agreement 
be kept in force “until the terms of the new contract are defi- 
nitely settled by the court.”*® This time the court as employer 
undertook to help in the working-out of a new agreement. 

In the other two cases in this group, quite different questions 
arose. In Booth v. Brown,*° engineers and trainmen had joined 
a strike against a receiver in whose employ they were. Other men 
were employed to take their places, and, in the reported proceed- 
ing, the strikers had petitioned for an order directing the receiver 
to reinstate them in the service. The petition was denied, since, 
as the court said, the men had left the service voluntarily and 
there was no ground upon which they could be heard to claim a 
right to reinstatement.” In addition it was pointed out that it 
would be unfair to compel the receiver to re-employ the men to 
the displacement of men who had remained loyal to the company 
during the strike. 

In Platt v. Philadelphia & R.R. Co.,** it appeared that for 


* Case No. 19, Appendix. 

* A part of the old agreement was invalid, because it was subject to Rule 12 of 
the constitution of the B. of L. E. (see Journal of Business, III [1930], 228, n. 68). 
This part of the agreement was not permitted to remain in effect. 

* Case No. 32, Appendix. 

®* There had been no real dispute on this road; the strike was in aid of the Pull- 
man strike. The court did say that the strike was not “justified”; but that was not 
necessary as a ground of the decision. 


* Case No. 34, Appendix. 
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seven years the road had been enforcing a rule that no one might 
be an employee as long as he was a member of the Brotherhood of 
Railway Trainmen. Plaintiffs had been employees, but had se- 
cretly and by certain misrepresentative practices become mem- 
bers of the union. After the appointment of a receiver, he notified 
some of these men that he would dismiss them from the service 
unless they should withdraw from the union. The men petitioned 
for an order restraining the receiver from discharging them for 
this reason. The court declined to compel the receiver to aban- 
don a rule that seemed to the old management and to the receiver 
to be a good thing for the management of the road, so long as 
there was nothing unlawful in the rule; and the petition was de- 
nied. What the court is really deciding, of course, is that it is not 
unlawful for an employer to decline to employ union men, nor to 
discharge men because they become members of unions.** 

In addition to the principles established in the receivership 
cases before the Sherman Act, the cases in this period, all of 
them decided prior to 1895, established the following rules with 
regard to organized labor: 

1. It was definitely settled that it is not unlawful for employees of a re- 

ceiver to strike or to meet to consider a strike.** 

. The receiver may not arbitrarily change working schedules in violation of 
collective agreements or understandings with the men.*® 

. Men who strike against a receiver have no legal right to reinstatement 
upon their own petition.®® 

. The common law legality of the yellow-dog contract is recognized, and 
the courts will not enjoin discharge of men for violation of such an agree- 
ment.®? 


® This case, it will be noted, was prior in time to Adair v. United States, supra. 
It was a number of instances of this kind, most of them unreported and many 
which did not get into the courts, which were the ground for the agitation which 
led to the enactment of sec. 10 of the Erdman Act, which was held invalid in the 
Adair case. 

“ Ames v. U.P.R. Co. and U.S. Trust Co. v. Omaha, etc., R. Co. 

© Arthur v. Oakes. 

* Booth v. Brown. It will be recalled that in Frank v. D. & R.G. Ry. (Journal 
of Business, III, 223) the court advised the receiver not to refuse to re-employ men 
merely because they had taken part in a strike. 

* Platt v. Phila. & R.R. Co. 
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C. ACTIONS FOR DAMAGES 


But three cases of this class were reported between 1894 and 
1914. One suit was brought under the Sherman Act—the famous 
Danbury Hatters’ case; one was determined by a statute of Penn- 
sylvania; the third was decided upon common-law principles. 

Lawlor v. Loewe,** the only action against labor unions or their 
members for damages under the anti-trust laws before the en- 
actment of the Clayton Act, is, of course, so familiar to students 
of labor and labor law that extended comment upon it here is 
needless. It is worth noting, however, that the facts involved 
both primary and secondary boycotts, and that while it is not 
clear that a primary boycott is a violation of the Sherman Act, 
from the language of the Supreme Court in one of its opinions” it 
is fairly to be inferred that it is the secondary boycott which con- 
stitutes the violation of the statute, since it is the secondary one 
which in fact restrains and interferes with commerce as such. 
The case is of interest, also, in that its first appearance before the 
Supreme Court gave rise to the first declaration of the court that 
the Sherman Act was applicable to labor unions;™ and it is of 
further interest because it is the only one of its kind reported 
from the federal courts.”* The case is of still further interest be- 
cause the disapproval of labor organizations of the application 
of the Sherman Act in this case was a strong factor in the agita- 
tion for the enactment of measures to curb the equity of powers 
of federal courts. This agitation induced Congress to consider at 
least one bill in this field during every session of Congress from 
1894 until the enactment of the Clayton Act, in 1914.” 

** Case No. 62, Appendix. This case was in the courts upon one issue or another 
from 1904 to 1915. 

® Among the leading articles which discuss this case in its legal aspects, the fol- 


lowing are most important: T. Magaarden, 49 Amer. L. Rev. 417 (1915); C. J. 
Primm, 18 Jour. Pol. Econ. 129 (1910); R. R. Foulke, 62 U. Pa. L. Rev. 161, at 


p. 171 (1914). 

In 208 US. 274. 

™ See p. 344, N. 11, supra. 

™ There was a question of damages in the Coronado cases, but not in relation to 
boycotts. 

® See Frankfurter and Greene, oP. cit., pp. 150-63. 
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The other two cases have no direct bearing upon the law rela- 
tive to labor unions as such. In Ehrlich v. Willinski,"* a local 
union had agreed to furnish plaintiff with union labels for cigar 
boxes and had failed to do so. In an action upon the contract 
against defendants as officers and members of the association, it 
was held that under a statute of Pennsylvania, where the con- 
tract was made, defendants were not liable upon the defaults of 
an unincorporated association.”° In Campbell v. Johnson,” John- 
son was expelled from a local union without observation of the 
formalities which were required by the by-laws of the associa- 
tion. As a consequence of this expulsion he was suspended from 
his employment, and he was unable to regain it when the presi- 
dent of the international union, of which the local was a member, 
declined to reverse the decision of the local union. Defendants 
were all present at the meeting at which action was taken against 
plaintiff. In his suit against them, plaintiff was awarded verdict 
and judgment for damages in the amount of five hundred dol- 
lars. On appeal to the Circuit Court of Appeals, the judgment 
was affirmed, the court merely applying the well-known rule of 
responsibility.” 

Jay FINLEY CHRIsT 


Note.—The injunction and contempt cases reported during this period 
will be discussed in a subsequent instalment of this article. 


™ Case No. 63 (1905), Appendix. 

© This, of course, is contrary to the common-law rule that makes members lia- 
ble as partners if the association is one for profit; or as principals if they have di- 
rectly or by implication assented to the making of the agreement. 

The statute applied here was enacted to restrict the liability of the Order of 
Odd Fellows (sic) and other beneficial societies, to the organization funds which 
they might have in their treasuries. The union to which the defendants belonged 
was held to be such a beneficial society as those described in the statute. 


* Case No. 83 (1909), Appendix. 
"TN. 76 above. 











THE FEDERAL COURTS AND ORGANIZED LABOR 367 











yy uBWAIIYS 1dyxeg ‘pul ‘a'9'D | ¥6/z1/4 bzg ‘4 79 sa alltel A 43 Y “ASAD “Qt 
vee [Lz ON Ulasieyo J9q Ny dnossoir ‘lll | ‘G’°N’o'al | $6/g /1 See ee. BOR e Rene ees Pe ere rer ees ames *glz 
vee [Leon ul adieyo Jayyny dndssoiry ‘lll | ‘G°N'O'O | ¥6/b1/4 ott *4q 9 “9D Ja sgaq "A *S*Q *vlz 
vee S[TeU YIM IUIIIj 
-19jul fsmel Adeitdsuoz dnossoiry ‘lll | ‘A°N'O'al | ¥6/o1/L Sz7Q°T 79 [kane puvsy ay *Lz 
gz ‘ON 
ul sZuIpsad01g Jay WN sdiyryg ‘OW | “A'A'O'D | 06/bz/or Se Eth tere reseerecercrey aUIeS *79z 
wy UeULIEYS Ary | “Aa OW | “aa | 66/9 /¢ TOR "HA 29 pp 2 HON “A “S"] “9% 
py uvuw 
“194g pue Legit jo py sso TPO ‘TS'D'D | ¥6/08/9 a "7D 2 psof 
-4I4jny * ste "JOD usaynosg *Sz 
tre (a3njeys 
Koedsuod) obbS -s'y SsOY yyea | -a's‘o’d | %6/6z/9 bfg “yy z9 King puvsy ay uy “vz 
zoe £z ‘ON 
uy Suypasdoorg sJ9yWNA WEL | "AM OUGO | “a's'O’D | ¥6/1£/S  & .. BP ditmieeunieagdimiaor. ames “pte 
zof drysi9a1a00y Yel o1uO asy +6/of/¥ 699 oe z9 corer erseeeeseeseses ee ee ky 
‘'d °*L 2°O'N ‘D2 *A somoyy “tz 
ose zz "ON wou jeaddy ee ese eree (8) ‘v’O"D | 6/1 /or o1f “7 £9 *]D 42 S8YDQ “A “JD Ja ANYJAY “DzZ 
gst diysisataooy suryuof SIM | ‘a'a'O'a | ¥6/9 /¥ ge Mn i ie ele “ay 
"dN ‘A 0D 'L QT S40 40g “Ct 
ogf drysisa1e.0yy [2“prea “(PN ‘a’o’o | ¥6/S /¥ L ‘gq $9 90 12 KY "df ’A*p fa samy *1z 
(petuap) uBi0nsIad woyy |°*""*"** 49 ‘dng | 00/6z/1 SIRs ETO RE ROE SRR sh eres URS *DOZ 
zgt drysiaataoay SPA | “A MOYO | “A'N'O'D | ¥6/92/1 v1S “4 OS ‘8H *D'°M QT IS 
"AN [0 02 WsN4 I, pOJUaUUOT ‘Oz 
foe drysi9a1a00yy yaedg “er ‘a’s'o’o | £6/g /¥ 6br 7 S "* * 49Ul0D *A “7D Ja asnoysaqv 44 *O1 
, , | FoWMIODIT||........... dct / See: Ecos heeds eranie erie ers a 
gI ‘ON wos jeaddy “ urmnoy f (S) ‘y°o'9 | £6/£1/9 $g “q 4S IWUIG “PI 
yy uUeWIIYS sung ‘eT | ‘a’a'o’o | £6/S2/¢ 66° S$ "yD 4a SuDapIC Many fo p1I9UNED 
‘yup suamsuryso yy *A *S*Q) “QI 
aseg uonsipsun f Aq uomdo NeId ynoy eed aoneity asey 
































ams @. ab ab 6 Ge && 


SASVJ 40 ATAV], 
XIGNUddV 





of 
ch 
ed 








THE JOURNAL OF BUSINESS 


368 




















Iv “ON 
UI SSUIPIII01g royung puowwep | ‘q'N°TYO | ‘d'N’O'O | 86/gt/o1 go9 “yy 06 
Aysiaaiq | puowweyH | ‘d°'N YO | “d'N'O'D | 80/g1/or gOS “4 06 
(asked payiodaiun) 
uoTouNf{UL JO UOTZIOIA HD "PAM ‘a9 | 46/12/g Iv “1 78 
AY SIIAIT aes oryO | “A'N'D'D | 46/8 /S 118 “J 8 
PAPTeD “std 
gf ‘ON woay [eaddy eee to eer eres (8) ‘Woo | 46/g /11 z16°4 fg 
AVSIIAIG 194S0,J ‘ury ‘aon | 96/6 /€ $69 *y zl 
bre obs “sy MOLIOJT wed | ‘o'Nn'oO’a | £6/1 /P 369 “4 Lo 
AVSIIAIG asurpieg e1) ‘Ga'O’D | $6/zz/t bel gq izl 
(¢)40119 JO PLM 
‘se wo jeaddy ae te tees "42 ‘dng | $6/Lz/S boS *s'g gS1 
(peqyzodaiun) 
uorjounful jo UOT}RIOTA SPpOOM, ‘ll 6/b1/z1 bzl 4 t9 
Loe drysidA1a99y sel[eqd ‘ed v6/Lz/11 099 “4 $9 
19f diysidAta00y uosjooy, |*d'M PMO] 6/11/01 LeL “4 to 
vOEt ‘Ege diyss9A1999y] piojuey | “C'N ‘SIM ‘a'o’D | ¥6/11/g v6L *4 79 
10119 JO JM 
‘If ‘oN wo jeoddy Jomaig |°"""** 49 ‘dng | $6/g1/11 | 068 "sg 6S1 
£06 ‘96g ‘40g “*S*y SsOY yyeg ‘a's‘o'd | ¥6/91/2 gOL “zg 
gst drqsi9ataooy WEL | “a MMO | “a’s‘oD | ¥6/E1/4 fog “4 29 
ve (jreut) 
6£6 *S'y 2B PY URULAYS MOLIOWT “FD | “ANDO | ¥6/E1/2 og “I 29 
ase uonsipsunf Aq uowdg aoa ywnoy a1eq ‘uOnt) 























panuyuoj— XTIUNAddV 








dWIeS 

“1 
j9 *9.Q SUOIUA S4aMDATT 2424 
"A OD “MM 2 12S uvriu3dMp 


"1D ja psofynvy *A 110490 Jy 
"ss" ssp 99 KDAAN JY *A 
"0D *M & PAS pewpsosuoy 


‘079 
annjg XajxOQ *A “yD Ja sulydoH] 
‘ap gaspar fo uoms yuy 
S4ag00) *A ‘0D aanjg Kajxo 
‘J? 12 Kpissv) “AS 

"JD 49 sapisaply Af *A “7D 4a sappsy 


“9p ya Sad “A ‘*S"Q 
1? 19°02" YPM d AW 
‘OD ‘hy SINOT “IS Q DYDUC 
“A AN Pf "OD “4E. ‘SN 
"JD Ja UMOA *A “PD Ja YJoog 


auIes 
**upuDys 
ng ‘A ‘*S'Q fauna “A “SA 
+ a A SEE uDp gd 2M 


Kane puvsyy ay 


“piv 


‘pit 


"re 


*6z 





asey 











369 


THE FEDERAL COURTS AND ORGANIZED LABOR 

















yno0d 
jo asnqe Aq ydwajzu0g uosyoef ‘RA'M | “C'N’O'O | 20/b2/2 
oS "ON 
woiy sndio9 svaqeyH p99 ‘FAM | “C'N'O'D | 20/9 /8 
(pezs0dai you) 
uoNIUNf{UT JO WOHNeOLA uosyoef ‘PA'M | “C'N'O'D | 20/b2/4 
(peqiodai jou) 
uoHUNnfUT JO UONHBIOIA | []eKoqoW ‘PA | “A'M'D'D | 20/S2/¢ 
APSIIAIG] SUBA] ‘AY | “A'M'O'O | 10/fz/z1 
glv wos ‘usd 
‘uvIOI}IID 10} UOT | "WIaD ‘Way 49 ‘dng | $0/f /1 
‘usd 
SsNWepuUeU IO} SUOTIHIG |puepy wayyy 49 ‘dng | bo/61/z1 
oLv ‘ON wos jeaddy Jama g 49 ‘dng | ¥o/g1/S 
Lv ‘oN way jeaddy le (4) *y'9"9 | 20/¥/ o1 
AVISIIAI] 1a4eg "pul ‘a'O'D | 10/61/o1 
owes yees[qoy ‘O'N ‘Il | “A°N'O'D | 19/81/08 
(1829 
you) Ajqeqoid Ayisisarq] | puowweypy ‘uuay | ‘A'M'O'D | 10/1 /or 
(1ea[9 
you) Ajqeqoud Ayisu9atq Bury, | “GA YO | “AN'O'D | 10/6 /4 
fv ‘on wo jeoddy | (£) swepy jst (8) "W'O'D | 10/gz/f 
sndioo svaqeyy Jaheyy | “qi ‘suey ‘a'o’D | 00/S81/1 
(aseo pazzodaiun) 
uonounful Jo UOr [OLA siadoy [A'S VV | “AMO | 06/22/4 
aseg uorotpsun f ke uoruldg arid ywnoy o7eq 











oz$ ‘4 orl 


1bv *y bz1 
o1$ *y gil 
o$6 "4 vir 
LLY °4 zi 
gf9 “SQ 961 
S£9 "SQ 961 
bzt “SQ FOr 
Soi q eer 
Livy 111 


voz "yy 111 


6b ‘yIit 


g69 “J OIL 


zb6 *q Lor 
¥g6 “4 g6 


ver yy $6 





"494 
"A OD AI *ADND) *J04 XO SD 


"yD 4a Kysadiv py aysvd xq 


"yD 4a Kysad30 TT *A* AN 
fo 0D "4 “ADMD "a4 XO “ST 


"oe 90 72 4092 M *A°S* |) 
babies sD 19 poo M 
“A °D “UE [00D ayrourey 

"09 Kayuoy *A ayjassag 


‘* ayjassag ay 

0D Kayuod *A ayjassag 
(aehecereaee ees aes 
ERNE EE (ayjassag a4 UJ) 
"JD 72 pJassny *A "0D Kayuoy 
eevee roereees "1D 13 93 po'T 
aqqvijay *A ‘OD Ssompoyy sty 


*y0 qa BI ‘ON UO JDI0TT ,s481 
-MIY DY *A *0D ‘KY Usaynog 


pene 10 7a °p'N fo uomyp 
,S49p]0 PW UOsT *A 0D 1215 SO 
ete tepieteiceveds ee auies 


ote, 9S9aM IN 


(sasvd xis) Kauaamg *A “Sf 


Ss 
4 


Sv 


bry 
“pty 
7 


‘tv 





wonky 





ase) 














panunuo)— XTANAddV 








AL OF BUSINESS 


THE JOURN 


37° 




















ZQ ‘ON Ul [@LU} MON ax0D 
(patuap) 

PZ9 “ON WoOIlj LIBIOTIID wens) 
79 ‘ON 

ut sSurpssdoid sayyng aquiooe’y 
(paysodai jou) (pz) 

VOOD 0} | UBIOTIID 1IIIN J 

awes NrzXId 
zQ ‘ON 

ul sSurpesdoid J9ayqny NrxAJ 

Sof AUSIIAI nerd 

fre porusp uonorpsunf souof 

dUIeS $1930y 

dWIeS Ayyeoag 

(Ajqeqoid) Aytsiaatq uai4yd0'T 
yoy ueu 

-J9YS [Id19UIUIOD ‘SPLIT swepy 

gS ‘oN wou jeaddy UOJUOUIIS 

APSIIAICY 13/9 ¥ 

AysioAiqT | wosiay gov 

Aysiaarq, | wosisy go 
(peqzzodaiun) 

uorjounful jo UOreOLA 131] 
ydui9} 

-uod (96g1) IOI “Sy []P*oqr 

ast uonorpsunf Ag uowdg 





"u0d 
*uory 
‘a's “tty 
‘aa ‘OW 
"MeO 

(S$) “uty 


‘aa “OW 


"eATM 


‘W'D BMoy 
‘(ON 
‘eA 


"eA 


arid 





(7) "vO"O 
49 “dng 
(2) *WO"D 


"329 ‘dns 
‘TOO 





‘aaoo 
(%) "wD 
‘aso 
‘asoo 
vexe) 
‘aso'o 
‘TMD 


yn0> 








zo/g /1t 


zo/t1/g 








goz 
gti 


zhi 

fo *q Of! 

of9 *q O71 

bz “yy bz1 

Lov ‘4 vz1 
1 


gtg ‘4 tz1 
fo$ *y ict 
Sof *y vz1 





DUBS 
awes 
awes 


IWS 
ewes 


awes 
"JD 42 AOJMDT “A "PD 42 amao'T 

"9 4a a400 JY “ASD 
0D PLA MA")? 12 4ahog 
pv ja aauyng *A ‘09D 30g fy 
‘JD a UUuag *A ‘JD Ja Uaspnuy 


" "9D 4a 
UDYDUUD TT *A “OD “Yy Ysvqn Af 
Preteen tees enegay 
"VIO Q °D °A *f0 110440) 
Bon lait ‘yp 7a "0D 
IYO) [VOD YIIAD At “AOD 
£2ua3 Y 1009 ‘CO & ayvadvsayyD 
si ta “yD 42 uoUt yy 
‘A YuDg “avy & “4[ Stour] 
"yp 4a fany *A*0D "YD uoms/) 
‘*q 4a spanyoty apavd xq 


"yD 4a °0D $a1491]]0) 
SDJUOYDIOT “A “JD Ja 4aujsDD 


N 
w 

















panunyuodJ— XIGNAddV 


ast) 











37! 


THE FEDERAL COURTS AND ORGANIZED LABOR 








‘O'A'd'V OF ‘91S “D'd'd'y £f 998) ghd *('S°N) “WUT 1 








14 ‘ON wouy jvaddy 
(payodaisun) 
uornounful jo uoTRiorA 


gzP “Ss Of 
‘(g0gt) yy Uewpiy 
69 ‘ON woay jeaddy 
APSIIAI 


(paziodai you) 
uorjuN{uT jo UOTROIA 


(petuap) Uvl0III9 
Lo ‘oN wou feaddy 
Szl 
‘SY «(paysodaz you) 
uonjounfut jo uoTROIA 


AVISIIAIG 


$9 ‘ON 

ul sdutpsado0id JayzANn, 
(pezi0daiun) 

uorjounful JO UOT}RIOIA 





—_ 


to ‘ON 
ut s8utpaad0id saying 
ASIIAIG 


paruac] 
10119 JO JU 


uonstpsun ft 





HWeqitd 
UOPIATONM 
suvA] 


saAoN 
pussuMoy 


Jaqouy 
Way 
UBUIBIS 


yerss[yoy 


Ayyeog 


uosi9y J IyV 


uosIdy IW 


}29,.J UBA 
MOLIOWY 


uosi9y qo 
sawOP] 


Ag uowdg 





av 


TPO 


"AY 


‘A'N 


‘aa “OW 


‘aa Ul 


oie) 


‘d'y BMoy 


‘d'y BMoy 


“THRO 
“FTO 


‘ed 





(9) "v"D"D 


‘TN'O'D 





‘TN'O'D 
‘(N'O'D 


‘aso'o 
‘as‘O'O 
‘TN'O'D 
‘(UN'O'D 
‘aaro'o 
"39 ‘dng 


yAno,) 





go/L /11 


/ 


go/fz/or 
60/9z/€ 
go/v /¥ 


go/1 /£ 


So/or/L 


ive) 


nN 
~mE 


nme 
or 


le 
= O 


ile 
nO 


aeq 





oft *y ot 
LLS +4 6b1 
If’ “4 gtr 


6$z *4 Og1 
ogz ‘yy StI 


fol *y Chr 
bi "S*gQ biz 
gt ‘q for 
6L9 ‘q It! 


I101 ‘yg bh 





la715 
| 


ODT H ‘A ']0 a UQ saopws 
"yp 4a aifta0g fo uomy 
S4OIDG *A 0D “AQT Puomumn yy 
ees MoS AA 

Peer Te gaeg 

‘JD Ja “USS *Sapg uosv jy 


‘A ‘OD Buryoosgany “yon 

ee) 
IJIN] "AOD" QYysvg syn 
ecekeaseterextewste JWIeS 


"S°Q °A UDsisaDy) 


"JD 4a [LIUNOD Juto Ls ,S49jsuDaT 
‘A ‘OD wvay ssasoidua 
le "88" * "99D 99 UISUD TT 


19 00D) "A "0D SYA SALV 


awies 
"pp 4a a0qu’T fo uoypsapay 
{YD *A "JD 4a anz0T 
"TP 2 PASM M *A F984 
"** "QUUeS 





“pil 


"rl 


"ol 
"p09 


69 


*89 
*qL9 
‘Dlg 





ose.) 














v6L ‘on wos jeoddy eae 89 Seekers (9) ‘v'o"O | 90/9 /f ee See et os SF ERSEREE RECESS auieg *g6L 
64 ‘ON ul Suuvey jeury | uosdwoyy | ‘q’M C140 ‘a's'o’o | go/1 /z ee 8 8 SOS SEER RRS awies *D6L 
Aysivaiqy | uosdwoyy | *q'M OO ‘a's'o’D | 40/1z/o1 eS SD iii eee "pp 7a 
Kssag *A ‘JD 72 0D Q Sauavg “OL 
(passturstp 
gl ‘ON wloy [Rac dy A ae ea 49 ‘dng eesceves 609 oy Ce JUIeG “gg 
(patuap) UvI01}19¢) way eocecvcever Te) ‘dng ceoeecerses z¢ey ‘s'n OZ |i eee awUes *pgl 
UOISIDap 
peyodaiun wo peaddy yoow jn ‘| (8) ‘w'o"o | 40/61/o1 pe (ORs FF" 5 092% Fk? vee eee 
2 "W ‘Soaq Xo] “A “10 Jo ausys "gl 
wl LL ‘on wou jeaddy lal cinta (¥) *y'O"D | 60/% /11 ee LD iltiadili dials “DAM fo 09D 
Z ‘PL ‘MON *A "JD 72 uDs0I40) “DLL 
n (Ajqeqoid) Aztsi9Atq uojyAeg ‘eA’M | “A'N'O'O | 40/92/6 Sh2-%e gos i" ******** ‘1? 2 12M 
~ "ADA A {0 0D "Jay pouoyvy *LL 
ma AVSIIAIG quny “quo a’o’9 | 40/2 / Gog "y OSt |" "yp ya “Quy “pag “Mow 
~ ‘A 0D “PL Wd “IW y20y “9b 
= oSt ‘Lpt) SL on ‘1011 JO TUM i "Serene 49 ‘dng | go/lz/1 IQI ‘S‘(Q goz | °° ‘SQ ‘A apy “vSL 
~] Lee (g0g1) }9y uewWIpIy ‘Ay | ca‘a'ord | 40/ ne fs ee 4wpy *A*s'Q “SL 
< bl ‘on wou peaddy ee thee (4)°y'o'O | 90/6 /o1 Sb “4 QOT [°° °° °° OD Ssameqoyy-sIp 
a yD Ja Uolu_ SéapjomuUody “DL 
= (pez10daiun) 
oO uoroun(ul jo UOTj}e[OIA u1oques SIM | ‘G'A'O'O | 90/11/z1 SSr-yo$r |: ss" pp 4a Moms ssapjoum 
athe “U0LT “A “OD Sdouqvyy-syp “vl 
¢3| Lee (passturstp) 
ee €L ‘oN wo jeoddy eas Co SPO ee se 1—Q “dng | 60/$ /P eS RD ee eee ames “vel 
a gre ‘Lee (S0g1) Jy URWpIg suvay ‘AY | “A'M'O'O | 90/41/11 Levy ghr | 09 “Ay NT Q apjusinoTy *a 
saayg D439}a J poosivy fo aapsc—y “EL 
AysI9AIg wyAey |"a'M ONO | “A'N’O'O | 90/4 /11 mo sa ee eet "yD 7a 
uD39a Y “A ‘0D ADD 40j0 y adog *zL 
pil ‘ON ul 
uorjounfut jo uojRloIA }29,.J UBA yyeQ | “A'N’O'O | 00/oz/1 eee ee eer ee Tes ee ames “qi 
azeg uonoipsunf Ag uowdg ard ynoy aed uoneity) ase 





























N , a 
S panuyjuodJ—XTIAGNaAddV 








373 


(pazueia 

LIB1014199 oe 
98 “ON wor jeoddy | weuns jog | g1/t1/e beg “SQ Itz "PP 72 1194 W 

‘D upmymn tT “PIB 


(‘Aas 
998 “ON woud - paeqoiud aes ‘VOD | ¥1/gz/S $99 4 biz ['09°9.Q DY A]? 12 124 MN *298 
Og ‘ON Ul SuLvay jeuly uozARC] “a'N’ z1/tz/z1 e1S *y coe [°**’: "9D Ja 1194991 W 
‘2 2D uvmyrny *998 
(passtuisip) 
98 “ON wory jeaddy pAog ‘ ibaa ; o1/11/¢ OVS 4 OLI | 09D Q*D'H ‘A*JP Ja simaT *v9g 
A}ISIIAIG] uojyARg ' . £96 *y zZ1 | . “9p 99 1194991 W 
"A OD 9YOD Q 1V0D udmyriTT *9g 
vSg ‘ON wos yeaddy | weung 19g vSv *y Loz *]D 42 4djADD *A “1D Ja Kauzgso,y *gSQ 
Sg ‘ON 
ut Sutpsedeid $= saying uoyAeq ‘BA’ < eel a eli j°": setts ; *pSg 
APISIIAIG] uoyArc] A’ *N’ /Sz/ Lov *y ol "JD ja Kaujso.y *A “7D Ja saan *SQ 
¥g ‘ON 0} WeIOTIID | iil oie ; QI’ “S'Q Izz “5 
. 2°S yong *A ‘yD Ja sdadumoy *vrg 
[B00] qqom po /11/t +#°8 
‘Ad d'VEE | 0D A Q'S $,yang ‘A "po pa 
40QvT jo uoupvsapay UDIAdU Y 
asPeo 


peyiodaiun wou jeaddy seam i***°*** oy zor *y Lol Ke See. 

ja uosuyor *A "yD Ja yjaqgduny 

(Oggi) (pnesjap 07 
sjmeur Jo asf) OPS *s*y | Aoryduingy eR 116 “4 fg1 sccccs tom WII AS’ 
Aysiaayq | uojuusey y } oo$ "yf OSI |*7p 79 uo ssautpy pjri[pjoy 

“A °OD “ULI “SUOD PPYPIOD °* 
(Ajqeqoid) Aytsiaaig jazeyy ‘a’ M'O’O 1vS «4 gS ee oe one ae 
‘VN fo uommy S,uamyoning 
"0D "UM & "T ssomopg 


uonsipsunf Ag uoridg , wnoy uontyy asB,) 








% 
oO 
= 
< 
= 
a) 
=) 
S 
yA 
< 
eo) 
x 
oO 
a 
4, 
< 
Nn 
- 
= 
~ 
io) 
oe) 
= 
s 
4 
a 
a 
wl 
— 
ie) 
= 
e 









































” 
io 2 
(2) 
Z 
—_— 
<2) 
= 
= 
me 
) 
= 
= 
vA 
4 
5 
fe) 
om 
(2) 
ee 
B 








(pezi0das jou) 
uonounful jo uoTelOIA 


(pezi0da jou) 
uorjoun{ul jo uoTRlorA 


ul s3utpsed0id yng 
(pazzodaiun) 
uornounful jo uoNnRforA 


aseo 
peyzudaiun wou feaddy 
(Ajqeqoid) Aytsi9Atq 


6g “ON Woy ‘UeI0T} 
-199 pue ‘jeodde ‘1011q 
[2207] 


aseo 
poyiodaiun wou jeaddy 
Lg ‘ON Ul Suueay [eur 
ase poyiodaiun 
ul sZutpsedoid sayy 


fo8 
“ON MBIPY IM 0} asta’, 


Sutpead0id 
yduiaju0d «ul = UOnOW 


298 ‘ON Woy URIOTIIID 





1938S 


uvwysnd 


[ezeH 


jezeH 


weunyg Jag 
SUM 


sawoy] 


pat 
Paty 


Wen? 19g 


weuny Jag 
Aug 





‘aa OO 


‘aSo'd 


‘AMO 
‘TNO 
‘TMO'EA 


(9) ‘v'O"D S /e1 
‘aro /tz/ox 


19 ‘dns 


t1/11/S 
‘yoo’ s 


€1/S / 


11/11/¥ 
£1/g /1I 


o1/- 
"19 ‘dng | gt/zz/? 


"39 “dng 
49 ‘dns 


gi/vi/1 
L1/o1/z 











uonoipsunft 


Aq uoruidg 


aed 


ynoy aig 





gog “yy zO1 
016 *y 061 


bog "SQ fz 
£6z 


‘Ord “ddy oF 


Sit -4q Lg1 
IL *y 602 
96g “J Og! 
bz “a’S gf 
"S'A Orz 


061 *9°S gt 
6zz “Sf Sbz 


‘*p) 79 "S44 M4 
‘L Q'S cussy “pouy ‘Aa 
09 mid ULL Q 94S sdypryd 


1D 39 KadmvT *A 09 *d 
"7 ‘uous, punog ying 


“Uf) SAapjo jy 


2 ‘OD "sD “mnjy 


"OD SUAS *A “PD 43 1]0jSUN T 
, "7D Ja systuryov py fo 
‘USSP *JU] *A ‘0D *Y *M9D “117 
"SQ “A Saad uiony 

“yD Ja Ssag@ uot *A*S* A 

"JD 4a UosuIgoYy *A “1D Ja Kazjoy 
-unoy wor "yD 9 Surasy 


**(WNpuBIOWAsUW) IUIeS 


(winpuvioweU) IWIeS 


*16 
‘06 


*p6g 


"7D 72 [DANI *A ‘JD 49 Surteay * 











panutuoj—XTONAddV 


uoner) 














375 


THE FEDERAL COURTS AND ORGANIZED LABOR 


‘ayy — pojutdas aq jou j[LM 





66 ‘ON Ul 10115] 


(peqzsodaz jou) 
uoT}UN{UL JO UOTPRIOIA 
ase poyiodaiun ul 10117 


DLO "ON Burmojzoj 
asBd payiodaiun ul 10117] 
DLO ‘ON BULMOTOJ 
as¥d payodaiun Ul 10a 
aseo 
peyodaiun wo jeaddy 


(Ajqeqoid) Aytss9Atq] 
vSO ‘ON wos jeaddy 
£6 ‘oN wos peaddy 

yy ueWIYS 


uoratpsiin f 





sv ‘paaisasaid aq Plhoys ajqe} ay “saponse 49}e] Ul passnosip aq [I 9/42} S14} UI S8SBd OY | —ALON 


yasioq 
-Udyyeque, 


suvUINO x 
WweUny 19g 


spoo \\ 
spoo\, 
pieyojug 
ysnoyy 
SOUOH 


WLND) 194 
1IARIN 





Ag uowdg 











(8) ‘V'O"D 
‘TM O'd 
(9) *WO"D 


(¥) “vor 





g1/v /6 


/ / 


tr/1 /6 
b1/£1/9 


TI 





gf “A 


Sg “4 
gt6 “4 


1lg° 





998 *: 





gil‘ 


6b “sf 
73 od 


6Sz 


Ill ‘J 
1 


otz 


giz 
viz 


"SQ *A pavmajs 


1? 12 OfOD "ASA 
<9 9th) a. ae 
“JSD MNUTUNIY *A ‘1D Ja Duos 


‘S°Q °A 214095 
"OQ °A Sjavmyrg 


02D 100) ysangsnid 

—DA SIM “A "JD Ja souyig 
"JD Ja 4490Q] *A ‘0D ‘ad43 UT 11D 
te eteeee teres + = 9UIBG 
aWes 

“sm 9p 

[?9N “A "JD 92°02 “AQT auivd 





“p66 
“66 
*g6 
*ql6 


‘pL6 


*L6 





ase) 








imaratadatr 1it1\, 





sane 6 6 6 bee Oe eee ee 


NOTES 


PLANNING AND CONTROL OF PUBLIC WORKS, REPORT 
OF THE COMMITTEE ON RECENT ECONOMIC CHANGES 
OF THE PRESIDENT’S CONFERENCE ON UNEMPLOY- 
MENT, INCLUDING THE REPORT OF LEO WOLMAN, OF 
THE NATIONAL BUREAU OF ECONOMIC RESEARCH, INC. 


HE significance of public construction in the stabilization of busi- 
, §-~ is the theme of this analysis. It is estimated that about 
$3,500,000 is expended annually, that about 900,000 men are directly 
employed on public construction, and that these public expenditures 
on permanent improvements represent from 35 per cent to 40 per cent 
of the total volume of expenditures for all private and public con- 
struction. 

It is pointed out that recessions in public works occurring during pe- 
riods of depression tend to continue after general business revival and 
that unstimulated reaction is slow. Careful planning which will result 
in a proper timing and acceleration of public construction before seri- 
ous business declines are in effect is urged. 

Following the general chapter on expenditures of cities, three chap- 
ters study the public works of New York City, of New York State, and 
of the federal government. Subsequent material presented are com-. 
parisons of public and private construction, the problems of road- 
building, financing of public construction, an estimate of future pro- 
jects, and finally, chapters on planning and procedure, and the problem 
of the control of public construction. 

There are numerous illustrations and ten appendixes, the latter pre- 
senting much factual material, including a summary of laws as to al- 
lowable bond issues by states. 


INDUSTRY AND THE GOSPLAN 


HE goal to be achieved by the plan is simple and straightforward: 
a maximum production of necessities and plain comforts for the 
workers and peasants of Russia at a minimum of human effort, while 
scrupulously safeguarding at the same time the health, safety, educa- 
tion, opportunity for leisure, and working conditions of those who labor. 
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In other words, however great the benefits of low cost production, it 
must not be obtained at the expense of the fundamental health and 
welfare of the workers. Only enough capital will be permitted to flow 
into a given industry, to balance consumer requirements: just enough 
shoe factories to provide shoes for the people of Russia; just enough 
textile mills; just enough sugar factories. 

In 1923, the State Planning Commission, popularly known as the 
Gosplan, came into being, taking over the functions of an earlier super- 
power board. The early work of the Gosplan was concerned with laying 
a statistical base for its future tables and diagrams, and with organizing 
subsidiary groups throughout the country. The first statistics of the 
young Republic were sketchy and unreliable. They gave only the 
crudest notion of what was actually happening. Obviously this situa- 
tion had to be corrected if curves which ran into the future, based on 
past performance, were to be worth more than so much waste paper. 
For the fiscal year 1926 (and thus prepared in 1925) a rough national 
plan was worked out, but I was told that the basic statistics were too 
poor to make it of much value. A year later, in 1926, the situation in 
statistics—i.e., the reliability of crop reports, factory production fig- 
ures, trade turnover figures and the rest—had so far improved that it 
was possible to lay down an integrated plan for the fiscal year 1927 
which really began to set up workable standards for the various 
branches of industry to meet. Finally some months ago, in the spring 
of 1927, a five-year plan was published in a book of 300 pages, and on 
this five-year plan industry is now actually operating, as we shall see.’ 

There are at present over 500 persons on the central staff of the Gos- 
plan in Moscow, headed by a governing board of sixteen, who are ap- 
pointed by the Council of People’s Commissars. In addition there are 
a number of consulting experts on a part-time arrangement. The staff 
is divided into a Reconstruction Division, a Production Division and 
an Economic Division. A monthly statistical review is published, much 
of the data for which is kept up to date by information wired from the 
outlying local districts. The Gosplan has legal authority to demand 
documents and figures from any outside source. It does not do much 
collecting of original data itself. 

To co-ordinate its activities, local planning boards—little Gosplans 
—have been set up all over the country. The Ural section has a fine 
building to itself and a staff of over 200. Each constituent republic has 
such a board, each major district, each smaller provincial area. Every 


* The five-year program covers the period October 1, 1926, to October 1, 1931. 
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agricultural center, every factory, prepares reports that ultimately 
come into the Gosplan calculations. The reports are made on printed 
forms and carry a wealth of detailed information—quite possibly more 
than is actually needed. As a result, every industrial unit knows where 
it functions, what it is expected to produce, what niche it fills in the 
whole national economy. I found no factory manager, no director of 
even the smallest agricultural station, who did not know all about the 
Gosplan; who did not feel its hand on his day-by-day work. 

You may decide to go to Russia, but you cannot get in without a 
visa on your passport. Similarly no major step in industry, agriculture, 
transportation, super-power or finance can be taken without the visa 
of the Gosplan. It is the clearing house for the whole economic struc- 
ture. Yet legally it is an advisory body only; one arm of the Council 
of Labor and Defense. It can promulgate no legislation, issue no “cease 
and desist” orders. Its power comes from the fact that the supreme 
administrative body of the republic—the Council of People’s Commis- 
sars—will not act on economic matters until it has secured the approval 
of the Gosplan. Its real power—as opposed to its legal power—is ac- 
cordingly very great. It charts the course upon which the ship of state 
is steered. 

It would be a mistake to suppose, however, that the Gosplan is the 
only agent for economic co-ordination and forward planning. Rather 
it is the court of last resort. The Supreme Economic Council which as 
we have seen directs the trusts and operates industry, has a whole series 
of planning boards connected with its administrative branches. These . 
boards work out operating schedules for the future, propose the alloca- 
tion of new capital, industry by industry, make detailed proposals of 
what they think should be done. When such proposals are finally 
threshed out, ¢#en they go to the Gosplan for acceptance or revision. 
The Gosplan has itself been following industry closely; it has on the 
table, furthermore, the current proposals for agricultural development, 
the proposals for transportation, for super-power, for exports; finally, 
it has its own one-year and five-year programs as a bench mark—and, 
as a resultant of all these forces, it is the only body in the state which 
can intelligently accept or revise the proposals of the planning boards 
of the Supreme Economic Council, or of the railroads, or of any other 
operating group. It alone can fit the jig-saw puzzle together. 

The operating groups feel its force, however, before the final amend- 
ment of their proposals. In making those same proposals, each group 
knows fairly specifically what is expected of it according to the one- 
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year and five-year plans. They know that they cannot jump off the 
reservation too far. Thus if the Gosplan program calls for 10,000,000 
tons of oil in 1928, the Oil Trust reporting through the Supreme Eco- 
nomic Council would hardly dare ask for new capital sufficient to pro- 
duce 20,000,000 tons. It would know it was beaten in advance; that 
no such upsetting of the economic balance would be tolerated, how- 
ever cogent the reasoning of the oil men. But smaller percentage varia- 
tions are always in order, and if the reasoning is sufficientiy cogent, 
allowed. I was informed on high authority that the original proposals 
for the canal joining the Don and the Volga rivers are being consider- 
ably modified in respect to immediate expenditures, while the original 
proposals for the development of the textile industry are being consid- 
erably expanded. There is nothing ultimately hard and fast about the 
Gosplan programs. There cannot be if they are to succeed. 

The objectives of the Gosplan have been two. First, to bring Russian 
economic output up to the pre-war basis of productivity. Second, to 
make Russia economically self-supporting—so far as is reasonably 
possible-—Stuart CHASE in Soviet Russia in the Second Decade.” 

Comment of Dr. Korovay, manager of the economic department of 
the Amtorg at New York: 

1. The Gosplan was created in 1921 and not in 1923. 

2. The article fails to emphasize sufficiently three groups of plan- 
ning work: the working out of the general economic plan covering the 
period of fifteen to twenty years; the shorter five-year-plan; and the 
ascertainment of the annual control figures. 

3. The main task of the organization is to carry through the basic 
industrial organization of the country, which is the formulated policy 
of the party. The Gosplan is not merely a “court of last resort,” but 
much more an organization which outlines the various implications of 
the basic reconstruction process. 


UNEMPLOYMENT IN AMERICA 


HE plan most favoured in America for dealing with unemploy- 
ment during periods of depression is the carrying out of a pre- 
arranged programme of public works. This method was sponsored 
by Mr. Hoover in 1921 as chairman of the President’s Conference 
on Unemployment, and as President he is energetically seeking to 
* Tugwell, Dunn, et al., Soviet Russia in the Second Decade. New York: John 
Day Co. 





380 THE JOURNAL OF BUSINESS 


make it a national policy. Three important bills for the prevention of 
unemployment have been introduced into the present Congress, and 
they are now awaiting public hearings before the Committee on Com- 
merce. The first bill makes provision for a Federal-State public em- 
ployment service. In addition to the creation of Federal administrative 
machinery, the bill provides for an annual appropriation of $4,000,000 
to be allotted, upon the basis of population, among those States which 
will co-operate in maintaining a system of employment bureaus. The 
second bill provides for planned public work, and proposes to set up a 
Federal Employment Stabilisation Board composed of the secretaries 
of Commerce, Agriculture, Labour and the Treasury, whose function 
it shall be to inform the President of approaching periods of unemploy- 
ment. It provides that certain public works projects shall be annually 
authorised, “the total estimates for which are sufficiently in excess of 
the annual appropriations made for the work thereon to result in un- 
completed projects being available for the expenditure of public works 
emergency appropriations when made.” Such emergency appropria- 
tions to the amount of $150,000,000 are authorised to be made by Con- 
gress at the advice of the President, who is “requested” to transmit to 
Congress by special message such estimates as he deems advisable for 
this purpose whenever he is informed by the Stabilisation Board that a 
depression is impending. The third bill provides for the collection and 
the publication of monthly employment statistics by the United States 
Bureau of Labour. 

Some of the important features of the public works plan are consid- 
ered in an interesting paper’ recently published by the American Acad- 
emy of Political and Social Science. The author, Mr. Vernon Mund, 
says that he is primarily concerned with the influence of public work 
on cyclical fluctuations in employment. In order to discover what this 
influence is, the activity generated by the money disbursements in- 
volved must be analysed, and in the result Mr. Mund claims that with 
any given sum devoted to public work at least twice that amount will 
accrue as wages. An understanding of this ratio may help, it is sug- 
gested, in determining the necessary pecuniary size of a public work 
programme. The initiation of public work must be accurately and in- 
telligently timed, otherwise, says the author, it may cause evils more 
disastrous than those it is alleged to alleviate. Obviously such work 
must not begin before or at the crest of a period of business expansion, 

* Vernon A. Mund, Prosperity Reserves of Public Works. Philadelphia: Ameri- 
can Academy of Political and Social Science. Price 50 cents. 
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and even at the close of a period of prosperity it will be beneficial to 
allow a short interval so that some deflation will eliminate the un- 
healthy conditions developed during the period of prosperity. The 
money for public works must ultimately come from taxation, but Mr. 
Mund recommends that as funds are required, they should be obtained 
directly by an issue of short-term bonds. One issue, or a large part of it, 
should be redeemed before another issue is made, and as there would 
be very little new construction work in a period of rising activity, the 
current tax income might, it is thought, be diverted directly to redemp- 
tion purposes.—The Statist. 
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BOOK REVIEWS 


Wage Incentive Methods: Their Selection, Installation and Op- 
eration. By CHARLES W. LyTLe. New York: Ronald, 1929. 
Pp. vii+457. $7.50. 

Mr. Lytle’s scholarly book on wage incentives is an oasis in the des- 
ert of books for the “tired business man.” He makes no pretense of 
presenting an oversimplified treatment of a very complicated subject. 
He presupposes some information as well as a reasonable degree of in- 
telligence and industry on the part of his readers. It is fairly obvious 
that this book will never become a “best-seller.”” However, those who 
are interested in a keen analysis of a much-discussed subject will find a 
very definite contribution in Mr. Lytle’s study. 

The problem of selecting a system of wage payment which will give 
directed incentive to performance is known to every business executive. 
Any form of remuneration constitutes some incentive to work. How- 
ever, since the relation between service and reward is somewhat indi- 
rect, it is desirable to arrange plans which provide money inducements 
above base-time wages for the accomplishment of definite quantity- 
quality-economy standards. Where effective, these incentives are ordi- 
narily supported by others of a non-financial character. 

The major portion of the book is devoted to analysis of existing 
wage-incentive methods. An ingenious method of charting and dia- 
graming serves to bring out the fact that the range of individual dif- 
ferences is not as great as is commonly assumed. The myriad of sys- 
tems bearing special designations are resolved into four types or classes. 
The unimportance of differences is an interesting discovery. 

An incentive plan must be selected to fit a specific situation, taking 
into consideration (1) the “direction of change desired consistent with 
all policies of the company,” and (2) the apportionment of weights to 
the fundamental interests connected with a job: quality and quantity 
of work and economy in the use of materials. Mr. Lytle stresses the 
importance of job standardization before the installation of any incen- 
tive system. He also emphasizes the fact that good management in 
itself is the incentive which alone can make other special incentives 
worth while. 
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Since the amount of earnings is the psychologically independent va- 
riable and production the response of the individual employee, high 
earnings is a prerequisite to high production. Many employers make 
the mistake of thinking too much of the “direct labor unit cost” and too 
little of the “total unit cost,” forgetting that total costs per unit de- 
crease as production increases. 

During recent years the “gang”’ piece-rate and various group bo- 
nuses have come into extensive use. A group incentive is any incentive 
applied “collectively to employees whose operations are definitely in- 
terdependent or related.” Securing co-operation at a low cost or sim- 
plifying job standardization and clerical work have often been the 
motivating influence in adopting a scheme of this sort. The major con- 
sideration involved should be degree of co-operation desired and ad- 
visability of sacrificing individual production to more perfect synchro- 
nization. At worst, group incentives approach “unstandardized and 
loose premium work,” but at best, they can secure a “high degree of 
mutual understanding and co-operation.” 

There is no essential difference between piece- or time-rates from the 
standpoint of the rate-setter, since one can be expressed in terms of the 
other. Employment on the basis of time may be made nearly as effec- 
tive as any modern incentive plan, provided production is connected 
with earning in some direct manner. A posted list of individual or group 
performances on the job is an effective non-financial incentive. By this 
means employees soon learn what is expected for each rate. 

Among the advantages of wage-incentive plans are: securing lower * 
unit costs, increase in production per unit of time, and increased earn- 
ings for employees. Others of a more incidental nature are: decreased 
labor turnover, improved employee morale, improved quality of prod- 
uct, smaller amount of spoilage, lower cost of supervision, and better 
cost control. Some of the advantages are difficult to express in money 
values but are nevertheless important in evaluating the results of any 
wage-incentive system. 

This book is not easy reading—it cannot be disposed of at a sitting 
but is rather a reference book of the first rank which not only analyzes 
the subject very carefully but interprets and evaluates the results in a 
thoroughly satisfactory manner. It is a valuable contribution to man- 


agement literature. 
R. W. STONE 
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Wall Street and Washington. By JosEPpH STAGG LAWRENCE. 
Princeton: Princeton University Press, 1929. Pp. x+468. 
$5.00. 

Obviously any book written in the year 1929 suffers from lack of 
perspective. Lawrence’s analysis does not escape this difficulty. It is 
written in a somewhat challenging and militant style. Nevertheless, it 
is valuable as a document which surveys the mental attitudes which 
prevailed in an extraordinary period. There is ample criticism of the 
Federal Reserve Board, criticism which will by no means receive uni- 
versal indorsement. There are not a few competent observers who now 
believe that the Federal Reserve Board should have approved the New 
York Bank’s desire for positive restriction much earlier in the year of 
1929. The conclusions arrived at by this treatment are the least valua- 
ble feature; the most valuable feature is the rapid-fire narrative of 
speculative events in a crucial period of American financial history. 

LIonEL D. EpIE 


INVESTMENT RESEARCH CORPORATION 
Detroit, Michigan 


Types of Business Enterprise. By Maurice C. Cross. New 


York: Prentice-Hall, Inc., 1929. Pp. x+338. 

Dr. Cross demonstrates in his Types of Business Enterprise that 
business organization is not too complicated to admit of orderly treat- 
ment. Perhaps the most general criticism of books of this kind is the 
prevalent tendency to stress all points as though there are no problems- 
which stand out ahead of all others and which require minute investiga- 
tion even at the expense of overlooking certain minor details. 

Dr. Cross’s book can hardly be subjected to this criticism. It does 
not burden the reader with a mass of undigested material. The compo- 
sition has been executed with a keen regard for the importance of 
proper subordination. Anyone who reads the book should gain an ap- 
preciation of at least the salient principles involved in the modern types 
of business organization. 

The book undoubtedly will arouse curiosity in the minds of many 
people who make a preliminary survey of its scope as to why matters of 
social importance should be introduced as they are in Part III. Is it 
not sufficient to deal with business organization entirely from the point 
of view of the individuals involved in the control of the business? Most 
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books on private finance take such a stand and consider the social side 
only in so far as actual legal difficulties are likely to be encountered. 
The position of Dr. Cross, however, is difficult to refute, since there is 
no absolute dividing line between the rights and privileges of the ma- 
jority interests, the minority interests, the non-voting stockholders, the 
bondholders and the outside public. The approach is made clear by 
two very significant words in the subtitle of the book: “structure and 
control.” In a profitable business enterprise, the most important ele- 
ment in the structure is the provision for control; and control may be 
either highly individualistic at the one extreme or highly socialistic at 
the other, depending upon the nature of the particular case. The logic 
involved is easily seen in the general layout of the book. 

In chapter ii of Part I the individual enterprise is considered. From 
that point onward, there is a gradual branching-out through the part- 
nership form, the corporation form, informal agreements, formal pool- 
ing agreements, the trustee device, the holding-company device, the 
consolidation, the trade association, the devices for social control, and 
finally public attitude. Dr. Cross has the interesting thought, as may 
be suspected from this kind of an approach, that “business enterprise 
is naturally monopolistic.” Herein he differs directly with no small 
group of economists who contend that business enterprise tends to be 
competitive. 

One other point: the book is by no means a case book. Cases are re- 
sorted to only collaterally to illustrate the ideas presented in the main 
subject matter. Part I—on the individual entrepreneur, the partner- 
ship, and the corporation—utilizes cases rather infrequently. The same 
may be said of Part III on the social import of big business. Part IT, 
however, which covers the interrelationship types of enterprise, places 
greater dependence on examples. Detailed consideration is given to the 
Standard Oil “Trust,” the United States Steel Corporation, the Ameri- 
can Tobacco Company, the American Pneumatic Service Company, 
and the General Motors Corporation. 

Wipert G. Fritz 


UNIVERSITY OF PITTSBURGH 
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Wertheim Lectures on Industrial Relations, 1928. By Orto S. 
BEYER, JR., JoseEPH H. WILLITs, JOHN P. Frey, WILL1AM M. 
LEISERSON, JOHN R. Commons, ELTON Mayo, and FRANK 
W. Taussic. Cambridge: Harvard University Press; Lon- 
don: Humphrey Milford, 1929. Pp. viii+229. $3.00. 

In 1928-29, instead of endowing a research scholarship as had been 
their custom, the Wertheim Foundation at Harvard sponsored a series 
of lectures on industrial relations. These lectures were collected and 
published. The list of contributors is impressive, representing the out- 
standing leaders in the labor field from both an academic and a prac- 
tical viewpoint. It is somewhat obvious, however, even to the casual 
observer that the custodians of the Wertheim Fund were more interest- 
ed in procuring eminent men than in developing a unified and well-in- 
tegrated discussion of industrial relations. For the book, though read- 
able and well presented, gives the disjointed effect usually characteristic 
of such collections. The list of names is the Index to the volume. 

Mr. Beyer deals with “co-operation between labor and management 
in the railway industry.” The “Baltimore and Ohio plan” is one with 
whose inception and development he is entirely familiar. He points out 
in some detail the strategic position in which organized labor can find 
itself as a result of co-operating with management. In so far as the 
labor-unions are able to develop “disciplined control over industrial 
performance,” they will be able to use their bargaining power to in- 
crease their share of the proceeds of industry. 

Mr. Frey represents the union leader par excellence. He is thor- 
oughly at home in all phases of trade-union psychology. The direction 
of his bias is reflected by his reference to the union-employer co-opera- 
tion as “voluntary agreement”—while all other forms of co-operation 
between management and workers are dubbed “more or less involun- 
tary on the side of the workers.” His point would, I fear, be a little dif- 
ficult to establish conclusively. 

Professor Willits discusses the breakdown of collective bargaining in 
the bituminous-coal industry and stresses the importance of economic 
reorganization as a means of solving the peculiar problems of the coal 
industry. 

No assembly which pretended to represent the foremost thinkers in 
the labor field would be complete without John R. Commons. His dis- 
cussion of jurisdictional disputes does little to develop the general sub- 
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ject of the series but is made to serve as an introduction to a favorite 
thesis. From jurisdictional disputes Commons proceeds into the realm 
of general economic relationships, pointing out that, instead of the indi- 
vidual competition of former economic theory, competition is becoming 
the jurisdictional dispute of combinations of individuals whether em- 
ployers or laborers. The classical and marginal-utility theories of in- 
dividual competition based on premises of abundant resources are be- 
coming inapplicable. Individuals are reduced to uniform action by 
rules imposed by economic concerns of national and even international 
extent. 

Mr. Leiserson’s interpretation of personnel management is both bril- 
liant and scholarly. He reviews and evaluates the significant features 
of the personnel movement in considerable detail. It is his judgment 
that notable contributions to better industrial relations are represented 
by developments in employment management, service management, 
and employee representation. The last mentioned is considered most 
important. This position appears to give undue emphasis to employee 
representation, confusing a mechanism with a principle. 

Professor Mayo probably knows more about the “maladjustments 
of the industrial worker” than any other man in the United States. He 
is working in a field where the intangible element is so great that even 
defining a subject of inquiry is a matter of intensive research. His lec- 
ture is both stimulating and thought-arresting. 

Professor Taussig’s approach to the problem of industrial relations 
is that of the economic theorist rather than the man whose principal in- 
terest lies in the labor field. His discussion of ““The Opposition of In- 
terest between Employer and Employee: Difficulties and Remedies” is 
interesting for that very reason. For, while it is difficult, for those who 
believe that the best interests of the profit-seeking employer demand 
favorable treatment for employees, to subscribe to the essential con- 
flict theory—still the fact that he admits the “awareness of a common 
interest” is encouraging. 

Though the Preface to the book states that the “next steps towards 
the progressive solution of problems of industrial relations are shown, 

. ” the lectures really do nothing of so concrete or unitary a na- 
ture. They are an interesting collection of independent units of thought 
which will doubtless be in considerable demand. 


R. W. STONE 








